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(i) 


QUESTIONS PRESENTED 


The question is whether the court below erred in construl 
ing the paragraph numbered 8 of the Memorandum of | 
Agreement dated April 15, 1950 (J.A. 34-35) by not adding 
to the amount set forth in said paragraph numbered 8 the! 
costs of improvements and remodelling between the date 
of said agreement and the date of the Declaration of Tak- 
ing in the Eminent Domain case, namely, December 21, | 
1960 and concluding that, if now appellants did not receive 


the total of those amounts, the claim of now appellee 
should have been denied. 


The question is whether the construction given by the codrt 
below did not allow the paragraph in issue to speak as of. 
the date of the making of the agreement in question, whe- 
ther such construction was unfair, unjust and unreasonable, 
and whether such construction worked a forfeiture against 


now appellants. 


The question is whether the court below erred in not hold- 
ing that the amount received by the tenant in the Eminent 


Domain case was irrelevant to the claim of now appellee, 


The question is whether the said paragraph in issue 
should have been most strongly construed against now 


| 
| 
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appellee by the court below. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,840 


LOUIS J. COUREMBIS and 
DOROTHY U. COUREMBIS, 


Appellants, 
vs. 


MIKE J. MORFESSIS, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The Government of the United States filed a complaint in Con- 
demnation in the United States District Court for the District of Colum- 
bia pursuant to Public Law 86-651, Act of Congress approved July 14, 
1960, and served notice of same upon all persons having an interest 
in the parcel numbered 7, being lot 882 in square 732, and having been 
owned by now appellants as tenants in common in fee simple. Now 
appellee, through counsel, filed his claim as a party in interest and, 


pursuant to a hearing of said claim was awarded judgment (J.A. 37). 
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It is respectfully submitted that the jurisdiction of this Honorable 
Court to review the judgment so ordered in the court below is based 
upon Section 1291 of Title 28 of the United States Code. 


STATEMENT OF THE CASE 


On April 15. 1950, the appellant Louis J. Courembis and the 
appellee Mike J. Morfessis entered into and executed a written agree- 
ment (J.A. 34-35) whereby to resolve all then pending problems and 
litigation between them growing out of a landlord-tenant relationship 
and other contractual negotiations. Said contract had been prepared 
by now counsel for appellee but there is no contention of any duress to 
cause the appellant Louis J. Courembis to have signed the said agree- 
ment (J-A. 20). Louis J. Courembis was then the owner of the improved 
parcel of real estate located at lst and Independence Ave., S.E., this 
city. then known as lot 77 in square 732, and appellee was a tenant in 
two stores facing onto 1st Street, and premises above said stores 
(J.A. 11-12). 


Soon after the execution of the said agreement, appellant Louis 
J. Courembis expended the sum of forty-nine thousand dollars 
($49,000.00) in improvements to one of the buildings on said parcel of 
real estate (J.A. 20-21). 


During 1955, the appellant Louis J. Courembis executed a deed 
to a straw party! who, in turn, executed a deed to appellant Louis J. 
Courembis and to his wife, appellant Dorothy W. Courembis, as tenants 
by the entireties, in fee simple (J.A. 10). 


Between the years 1950 and 1959 the sum of approximately 
twelve thousand dollars ($12,000.00) was expended in improving and 
remodelling the buildings located on the parcel of real estate in ques- 


tion. 


During the period from April 1959 to April 1960, the appellants 


paid and/or incurred liabilities more recently paid in the sum of 
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approximately one hundred thousand dollars ($100,000.00) to completely 
remodel the premises in question for a Drug Fair Store, a subsidiary 


of the Drug Fair chain, which store opened for business on or about 


April 27, 1960 pursuant to a lease between now appellants and such 


subsidiary of said Drug Fair chain. 


By notice filed August 8, 1960, the Government of the United 
States, through duly designated attorneys of the Department of Justice, 
notified all parties in interest that a complaint in condemnation had 
been filed in the United States District Court for the District of Colum- 
bia pursuant to an act of Congress approved July 14, 1960, 14 Stat. 

509, 519 (Public Law 86-651, 86th Congress). By said act of Congress 
two city blocks consisting of 118 parcels of real estate bounded by 


Independence Avenue, S.E., on the north, Ist Street, S.E. on the East, 
C Street, S.E. on the south, and 2nd Street on the West were to be 
taken by Eminent Domain proceedings. The parcel of real estate then 
owned by now appellants, being at that time lot 882 in square 732 of 
the land records of the District of Columbia, was designated as the 
parcel numbered 7 in the exhibit to above referred to notice. Said 
eminent domain proceeding was District Court Docket No. 23+60. 


On September 17, 1960, now appellants filed their answer to the 
complaint, as amended, in said eminent domain case. Inter alia, now 


appellants, in said answer, denied any liability to now appellee (J.A. 2). 


On September 26, 1960, the "Answer of Defendant Mike|J. Morfessis 
to Cross-Claim of Louis J. Courembis" (J.A. 3-4) was filed in said 


eminent domain case, whereby to assert the claim of now appellee. 


Fearing a potential recovery by the Drug Fair chain and its sub- 


sidiary, based upon a comparison of the rental, as set forth in the 


lease between the subsidiary of said drug chain, and the annual value 
of the land, and upon advice from one of their own appraisers, the 
eminent domain case was settled by a stipulation whereby now appel- 


lants have been paid the sum of three hundred and forty-six thousand 
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two hundred and fifty dollars ($346,250.00) (J.A. 23). 


Although it does not appear in the Joint Appendix, the record in 
said eminent domain case will show, and it is believed that counsel 
for appellee will concede, that the stipulation of settlement awarded 
to the Drug Fair chain and its subsidiaries the sum of sixty-seven 
thousand five hundred dollars ($67,500.00), which has been paid. 


It is. of course, necessary and customary that owners of real 
estate taken by eminent domain proceedings must pay all mortgages, 
judgments, assignments and other liens of record, as well as the 
costs of conducting their case out of the proceeds from the award 
from or settlement with the Government of the United States. 


At the hearing of this claim on December 5, 1961, following 
the testimony of appellant Louis J. Courembis and appellee Mike J. 
Morfessis, there was considerable discussion between the trial judge 
and counsel for both sides (J.A. 26-33). Thereupon, the trial judge 


entered findings of fact and conclusions of law (J.A. 33). 


Additional findings of fact and conclusions of law were approved 
by the trial judge on December 11, 1961, as submitted by counsel for 
now appellee in accordance with instructions to do so by the trial 
judge (J.A. 35-36). The judgment was signed by the trial judge on 
December 11, 1961 (J.A. 37). 


There was considerable testimony at the hearing of this case in 
the court below with regard to the events which led up to the execution 0 
of the contract in question and the mutual elements of consideration 
which formed the basis of the contract in question. Such testimony 
runs throughout the examination and cross-examination of appellee 
Mike J. Morfessis (J.A. 8-19 and 23-26) and the examination and cross- 
examination of the appellant Louis J. Courembis (J.A. 19-23). 


Appellant Courembis testified that he went to the office of 


counsel for now ‘appellee that the contract was prepared, that there wasn't 
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anything that kept him from reading the contract but that he didn't 


(J.A. 20). | 


The appellee, Mike J. Morfessis, testified on redirect examina- 
tion to the effect that the contract in question was executed at Ist and 
B Streets (section of city not given), that appellee saw Louis J Courem- 
bis sign the contract, and told of a discussion with regard to the con- 
ditions whereby said appellant then and there agreed to pay the sum 
of five thousand dollars ($5,000.00) to appellee in the event of a sale 
of the improved parcel of real estate in question for the sum of two 
hundred and seventy-five thousand dollars ($275,000.00) (J.A. 24). 


STATEMENT OF POINTS 


Appellant states as points on appeal that the court below: erred 


as follows: 


1. That in construing and interpreting the paragraph in question 
of the Memorandum of Agreement in question (being the paragraph 
numbered 8 of the contract dated April 15, 1950) (J.A. 35) the court 
did not give to said provision such construction and interpretation as 
was intended by the parties to said Memorandum of Agreement at that 


time, or, in other words, that the court did not give such a construc- 
tion and interpretation as would have allowed the Memorandum of Agree- 
ment to speak as of the time of the execution thereof. 


2. That the construction and interpretation of the contract, 


whereby appellants owed to appellee the sum of five thousand dollars 
($5,000.00) upon receiving three hundred and forty-six thousand two 
hundred and fifty dollars ($346,250.00) in settlement of the eminent 
domain case regarding the parcel of real estate in question isan 


unreasonable and unfair construction and interpretation of the ‘said 


paragraph numbered 8 of the Memorandum of Agreement here in 


question. 
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3. That the true intent of the parties in agreeing upon the pro- 
vision relied upon by appellee in the court below should have been 
construed and interpreted as of the value of the parcel of real estate 
in question at the time of the execution of said Memorandum of Agree- 
ment and should not penalize the appellants for having enhanced the 
value of said parcel of real estate by having made expensive improve- 
ments thereupon between the time of the execution of said Memorandum 
of Agreement and the time when the United States Government instituted 


eminent domain proceedings. 


4. That the allowance of the sum of sixty-seven thousand five 
hundred dollars $67,500.00) to the Drug Fair chain and its subsidiaries 
should have been held to have been irrelevant to the amount for which 
appellants settled their claim as defendant-owners in the eminent do- 
main case in the court below, insofar as the claim of now appellee 
in the court below was concerned. 


5. That the proper construction and interpretation of the provi- 
sion in question should have been to have added to the sum of two 
hundred and seventy-five thousand dollars ($275,000.00) the cost of 
improvements made by appellants after April 15, 1950 and, if the total 
exceeded the sum received by appellants in settlement of the eminent 
domain case in the court below, namely the sum of three hundred and 
forty-six thousand two hundred and fifty dollars ($346,250.00 to have 
denied the claim of now appellee. 


6. That a construction to the effect that regardless of how much 
now appellants improved the parcel of real estate in question after 
April 15, 1950, now appellants must pay five thousand dollars ($5,000.00) 


to now appellee if they received at least two hundred and seventy-five 


thousand dollars ($275,000.00) forthe parcel of real estate in question 
from the eminent domain case in the court below was an unjust, unfair 
and inequitable construction, and that said construction worked a for- 


feiture against now appellants. 
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7. That the said paragraph numbered 8 in said Memorandum of 
Agreement dated April 15, 1950 should have been most strongly con- 
strued against now appellee in the court below for the reason that the 
words used in said paragraph were used in behalf of now appellee. 


| 
SUMMARY OF ARGUMENT | 


1. That the allowance of the claim of now appellee and the entry 
of judgment pursuant thereto constituted an unfair and unreasonable 
construction of the paragraph in issue of the contract in question, 
namely, paragraph 8 of the contract dated April 15, 1950 (J A. 34-35). 


2. That a construction of the paragraph in issue of the contract 
in question to the effect that regardless of how much money defendant 
owners spent in improving the buildings on the parcel of real estate 
in question after April 15, 1950, they must pay to now appellee the sum 
of five thousand dollars ($5,000.00) if they received at least two hun- 
dred and seventy-five thousand dollars ($275,000.00) in settlement of the 


eminent domain case is unjust, unfair and inequitable and wornee a 


forfeiture against the now appellants. 


3. That the true intent of the parties in entering into the para- 
graph in issue of the contract in question should have been construed 
by the trial court as of the value of the improved parcel of real estate 
at the time of the execution of the contract, namely, April 15, 1950, 
and should not penalize now appellants for having enhanced the value 


of the parcel of real estate by having made expensive improvements. 


4. That the judgment awarded to appellee is based upon the ful- 
fillment of a "condition precedent" or the happening of a "fortuitous 
event" but that the intention of the parties should have been construed 


with reference to the time of the execution of the contract in question. 


5. That since the cost of improvements after April 15, 1950 
added to the sum of two hundred and seventy-five thousand dollars 


($275,000.00) far exceeded the amount received by appellants from the 
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settlement of the eminent domain case, the trial court should have 

construed the paragraph in issue of the contract in question so as to 
have denied the claim of now appellee; and that the amount received 
by the Drug Fair chain and its subsidiaries should have been held to 


have been irrelevant to such determination. 


6. That the paragraph in issue of the contract in question should 
have been most strongly construed against the now appellee because 
the words were used in his behalf. 


7. It is contrary to justice that appellants should be required to 
give something for nothing. 


ARGUMENT 


It is respectfully submitted that the granting of a judgment to 
now appellee in the court below constituted an unreasonable and unfair 
construction of the paragraph in issue of the contract in question (J.A. 
34-35). 


The parties entered into the contract on April 15, 1950. The pro- 
vision in question was to have been in the nature of a reward to now 


appellee in the event of the sale by appellant, Louis J. Courembis, then 


the sole owner of the parcel of real estate in question, of said parcel 


of real estate for two hundred and seventy-five thousand dollars 
($275,000.00). That was the top valuation of the parcel of real estate, 
as improved by buildings then on same, at that time. If Louis J. Cour- 
embis could have sold the parcel of real estate for that amount at that 
time, he would have rewarded now appellee over and above the mutual 
terms and agreements set forth elsewhere in the contract in question. 
The testimony of appellee (J.A. 24) indicates that such a price would 
have been a top valuation and that if Louis J. Courembis had been able 
to sell for said price, now appellee would have received a reward, 
namely, five thousand dollars ($5,000.00). 
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From the date of the execution of the contract in question, namely, 
April 15, 1950, until the parcel of real estate was deeded to a straw 
party and back to both appellants during 1956)J.A. 10), the appellant 
Louis J. Courembis expended approximately sixty-one thousand 
dollars ($61,000.00) (J.A. 21) in improvements to and remodelling of 
the buildings. | 


From April of 1959 to April of 1960 the appellants incurred obli- 
gations of an additional approximately one hundred thousand dollars 
($100,000.00) to completely remodel the buildings for a Drug Fair 
store (J.A. 21). | 


The construction and interpretation given by the court below to 
the said paragraph 8 of the contract dated April 15, 1950 (J .A. 34) was 
that regardless of how much money the appellant Courembis expended 
to improve the premises, if he ever sold and received at least two 
hundred and seventy-five thousand dollars ($275,000.00), he would 
thereupon become indebted to now appellee for five thousand dollars 
($5,000.00) (J.A. 31). It is respectfully submitted that this construction 
was in error and that the contract should have been construed by taking 


into consideration the intent of the parties as of April 15, 1950, in so 


far as the trial court could have determined same. 


In the case of District of Columbia v. Northeastern Construction 
Co., 63 App. D.C. 175, on page 176 this Honorable Court used the follow- 


ing language: | 


"It is a fundamental rule that in the construction of contracts 
the courts may look not only to the language employed, but 
to the subject-matter and the surrounding circumstances, 
and may avail themselves of the same light which the par- 
ties possessed when the contract was made.” 


A court, in construing contracts, has the duty of placing itself, 
as nearly as may be, in the situation of the parties at the time of the 
execution of the contract. Sternberg v. Drainage, 44 F. 2d 560, CiC: A. 
Ark. 1930. 
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The foregoing contention is further supported by the following 


quotations: 13 Corpus Juris, pages 521-523, para. 482, under the 


heading “Contracts” and the subheading "Construction and Operation." 


2. Intention of Parties — a. In General. The primary 
rule in the construction of contracts is that the court must, 

if possible, ascertain and give effect to the mutual intention 

of the parties. so far as that may be done without contra- 

vention of legal principles. Greater regard is to be had to 

the clear intent of the parties than to any particular words 

which they may have used in the expression of their intent. 

A further relevant quotation follows on page 523, same paragraph 
heading and subheadings, as follows: 

Time as of which intention must be ascertained. 

Contracts must be construed with reference to the inten- 

tion of the parties at the time of entering into the contract. 

It is respectfully submitted that the construction given to the 
contract by the trial court penalized the appellants for having expended 
large sums of money to enhance the value of the parcel of real estate. 
It is respectfully submitted that a fair and reasonable construction of 
the paragraph in issue of the contract in question (J.A. 35) should have 
been to have added to the sum two hundred and seventy-five thousand 
dollars ($275,000.00) the amount expended for improvements and re- 
modelling, namely, approximately one hundred and sixty-one thousand 
dollars ($161,000.00) and, since the settlement of the eminent domain 
case awarded the sum of three hundred and forty-six thousand two 
hundred and fifty dollars ($346,250.00) to appellants (which was less 
than the total of the sum contracted for plus the cost of improvements 
and remodelling) hold that the claim of appellee was defeated. 


The subsequent acts of the parties should be taken into consider- 
ation. 


In the case of Fresh v. Gibson, 41 U.S. 327, 16 Pet. 327, Mr. Jus- 
tice Daniel in delivering the opinion of the court, used the following 
language on page 334: 
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| 

I 

| 

There cannot be a doubt that where the contract con-+ 
tained in a deed has been varied or substituted by the | 
subsequent acts of agreements of the parties, thereby — 
giving rise to new relations between them, the remedies | 
originally arising out of the deed, may be varied in con- | 
formity with them.” 


Although the word "deed" is used, same does not refer to an in- 
strument by which real estate is conveyed. The case of Fresh Vv. 
Gibson, supra, dealt with a contract for the construction of a culvert 


on the Chesapeake and Ohio Canal. | 


It is respectfully submitted that the following quotations strengthen 
the position stated hereinabove by counsel for appellants: 


12 American Jurisprudence, under heading "Contracts," 
section 250, "Reasonable Fair Interpretation”’: 


A reasonable interpretation will be preferred to 
one which is unreasonable. . . . A court will not place 
an unjust interpretation upon a contract, unless the 
terms thereof compel it to do so. 


Clark on Contracts, Fourth Edition, published 1931, chapter, 
"Interpretation of Contract,"" sub-heading ''Rules of Construction - 
General Rules," page 562: 


(4) If possible without going contrary to the manifest 
intention of the parties, a contract will be so construed as 
to render it reasonable rather than unreasonable. If the: 
terms of the contract itself leave its meaning in doubt, 
"the court will ascribe to the parties an intention to enter 
into a fair agreement, and will adopt the construction 
which makes the contract equitable." 


(5) Language must be interpreted in the sense in 
which the promisor knew, or had reason to know, the 


promisee understood it. 
| 


It is respectfully submitted that the amount paid to the Drug Fair 
chain and its subsidiaries is completely irrelevant to the case at bar. 
The potentiality of Drug Fair's recovery at trial far exceeded the 
amount for which said tenant agreed to settle the eminent domain case 


in the court below. The claim of the Drug Fair chain in the eminent 
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domain case was' predicated upon the "annual value of the land" as com- 
pared to the "reserved rental.” A discussion regarding this matter 
took place between the trial judge and counsel for the now appellants 
(J.A. 29-30). The total amount paid by the United States Government 

to now appellants and the tenant, the Drug Fair chain, was four hundred 
and thirteen thousand seven hundred and fifty dollars ($417,750.00). 
Such amount would nearly approach the figure agreed upon in the con- 
tract in question; two hundred and seventy-five thousand dollars 
($275,000.00) plus the cost of improvements and remodelling, namely, 
one hundred and ‘sixty-one thousand dollars ($161,000.00). The total 

of the two latter figures is four hundred and thirty-six thousand dollars 
($436,000.00). Although the total of the payments to appellants and the 
Drug Fair chain do not equal the figure agreed upon in the contract in 
question plus the cost of improvements and remodelling, said total 
amount paid to owners and tenants by the United States Government come 
much closer to doing so. 


It is true that the parties did not spell out, nor did counsel repre- 
senting both of them spell out, the contingencies which would have 
allowed now appellee to recover in the event that the parcel of real 
estate was sold after large sums had been expended to enhance the 
value of the buildings. But it is respectfully submitted that the failure 
of the appellant,’ Louis J. Courembis, to have insisted on such a provi- 
sion does not make reasonable the construction which the trial court 
has given to the paragraph in issue of the contract here in question 
(J.A. 34-35). It is respectfully submitted that the language was used 
for the benefit of appellee and should have been construed most strongly 


against appellee. 


Clark on Contracts, Fourth Edition, page 562: 


(6) The courts will construe words most strongly 
against the party who uses them. 
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12 American Jurisprudence, under heading "Contracts," s 
"Interpretation," section 252, page 795: 


Doubtful language in contracts should be interpreted | 
most strongly against the party who uses it. 


It is respectfully submitted that the judgment granted to appellee, 


as argued hereinabove, is contrary to the basic rules with regard to 
reasonable construction as set forth in 13 Corpus Juris, under the head- 
ing "Contracts," the subheading "Construction and Operation” and the 
sub-subheading ''Reason and Equity,” pages 540 and 541, section 511: 


a. In General. The words of a contract will be given 
a reasonable construction, where that is possible, rather | 
than an unreasonable one, and the court will likewise en- 
deavor to give a construction most equitable to the parties, 
and which will not give one of them an unfair or unreason- 
able advantage over the other. So that interpretation | 
which evolves the more reasonable and probable contract! 
should be adopted, and a construction leading to an absurd 
result should be avoided. 


It is respectfully submitted that if the judgment awarded to appel- 
lee is allowed to stand same will constitute a forfeiture against appel- 
lants for having expended large sums of money to improve and emodel 
the buildings on the parcel of real estate in question and that same will 
be contrary to the basic law regarding penalties and forfeitures. 

| 


13 Corpus Juris, under heading "Contracts," subheading "Con- 
struction and Operation," and the sub-subheading "Against Forfeiture,” 
page 541, section 512: | 
| 
| 

Where a contract is susceptible of two constructions, 
one of which will work a forfeiture and the other will not, 
that construction should be adopted which will prevent the 
forfeiture and preserve the right of the parties, and the 
ordinary meaning of words employed in a contract will not 
be extended for the purpose of supporting a forfeiture. 


12 American Jurisprudence, under heading ''Contracts," sub- 
heading "Construction," pages 1016 and 1017, paragraph 436: 
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Since forfeitures are not favored either in equity or 

in law, provisions for forfeitures are to receive, where 

the intent is doubtful. a strict construction against those 

for whose benefit they are introduced. Courts are 

reluctant to declare and enforce a forfeiture if by reason- 

able interpretation it can be avoided. 

It is respectfully submitted that the words used in the paragraph 
in issue of the contract in question (JA 34-35) are aleatory in nature in 
that appellee was to have been rewarded upon the happening of a 
forfuitous event! Although this case is not on all fours with cases of 
“aleatory contracts,” it is significant that if this Honorable Court does 
not reverse the judgment awarded to appellee in the Court below, the 
appellee will have received "something for nothing.” Although not an 
exact analogy, the following language from Corbin on Contracts, 
Volume 3 A, published 1960, Section 728, page 400, is relevant: 

. . . Having reasonably anticipated an agreed performance 

in exchange for his own, it is not in accordance with pre- 

vailing notions of justice that he should be forced to give 

something for nothing. 

The said Paragraph numbered 8 (JA 35) sets forth the 1950 
understanding whereby a liability on Courembis might have accrued in 
the future. The distinction between conditions subsequent and condi- 
tions precedent is a technical one. The possibility that the said para- 
graph numbered 8 sets up a condition subsequent is not ruled out but it 
is believed that it establishes a condition precedent. The closest quota- 


tion which can be found in the following from Clark on Contracts, supra, 
Page 641, under the chapter ‘Discharge of Contract" and the subtitle 
"Conditional Promises”: 


The question whether a particular term in a contract 
is a condition precedent to the liability of the other party 
or whether its breach will not work a discharge of the 
other party but merely afford him an action for damages, 
depends upon the construction of the particular contract. 
The question is to be determined by the intention of the 
parties, and by the application of common sense to each 
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| 

| 
particular case; and when the intention is once discovered, 
it will control technical forms of expression. 


Further light is given in Section 288 of The eee aiamene of the 
Law of Contracts, published by The American Law Institute, Pages 426 
and 427. Said quotation is as follows: 


Where the assumed possibility of a desired object or 
effect to be attained by either party to a contract forms | 
the basis on which both parties enter into it, and this obr 
ject or effect is or surely will be frustrated, a promisor 
who is without fault in causing the frustration, and who 
is harmed thereby, is discharged from the duty of per-_ 
forming his promise unless a contrary intention appears. 


CONCLUSION 


The crux of the case at bar is whether or not the appellants by 
having expended great sums to have improved and remodelled the 


buildings on the parcel of real estate should be required to pay the sum 
of Five Thousand Dollars ($5,000.00) which the appellant Louis J. 
Courembis agreed to pay in 1950 provided he would have sold the parcel 
of real estate for the then "top valuation" of same. It is respectfully 
submitted that it would be most unfair to require appellants to do so. 
Appellants did not receive said "top valuation" plus the costs of im- 
provements and remodelling or anywhere near that sum. The award 

of judgment to appellee in the Court below, it is respectfully submitted 
constitutes the operation of a "forfeiture" against now appellants. 


No point is made of counsel for appellee having served as counsel 
for Louis J. Courembis and for appellee in drawing up the contract in 
question back in 1950. But it is respectfully submitted that the language 
used was for the benefit of appellee and should be most strictly con- 
strued against him. In other words, appellants should not now be held 
liable because the contingencies with regard to expenditures to enhance 


the value of the buildings were not spelled out back in 1950. 
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It is respectfully submitted that a reasonable construction of the 


contract in question, taking into consideration the intention of the parties 


at that time should preclude recovery by appellee and that this Honorable 
Court should reverse the decision of the Trial Judge. 


Respectfully submitted, 


FORD E. YOUNG, Jr.: 


5540 Connecticut Avenue, N. W. 
Washington, D.C. 


Attorney for Appellants 
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JOINT APPENDIX 


[Filed September 17, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 


Plaintiff 
District Court 


v. Docket No. 23-60 


CERTAIN LAND IN SQUARE 732 

IN THE DISTRICT OF COLUMBIA, 

Cc. J. AND CATHERINE A. BAILEY, 
ET AL., AND UNKNOWN OWNERS, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants 


ANSWER OF LOUIS J. COUREMBIS AND DOROTHY W. COUREMBIS 
TO COMPLAINT FILED HEREIN, AS AMENDED | 

1. These defendants do not challenge the authorities for these 
Emninent Domain proceedings, as same are set forth in the Complaint, 
as amended; nor do these defendants oppose the legality of these pro- 
ceedings. | 

2. Further answering the Complaint filed herein, these defendants 
respectfully submit that through the years they have expended large sums 
of money in improving the real estate consisting of Parcel 7 in these pro- 
ceedings, which said parcel is owned by them as tenants by the entireties, 
and more particularly that during the year 1959 and the first four months 


of 1960, these defendants have expended or become obligated for great 
sums of money in connection with the remodeling of the building on said 
parcel for a very spacious and beautiful store known as a "Drug Fair" 
and operated since on or about April 29, 1960, by the corporation Inde- 
pendence Avenue Drug Fair, Inc. under the trade name "Drug Fair"; 


that said remodeling was done in consideration of a lease for ten years, 
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with privilege of renewal for two additional ten year periods at the option 
of the said tenant, wherein and whereby said tenant had agreed to pay to 
defendants a guaranteed rental of Twenty-Five Thousand Dollars 
($25.000.00) per vear or plus the difference if three and one half per cent 
(3 1 2%) of the adjusted gross sales of said "Drug Fair"’ would exceed said 


guaranteed rental: that these defendants had every reason to believe and 


rely upon said rental for a thirty-year period inuring to their benefit and/or 


the benefit of the heirs or devisees of either or both of them. 

3. Further answering the Complaint filed herein, these defendants 
respectfully submit that the financial obligations referred to hereinabove 
constitute the basis of Civil Action No. 2113-60 and Civil Action No. 284- 
60 in this Honorable Court and that the amounts found to be due to the 
defendants in Civil 'Action No. 2113-60 and to the plaintiff and intervening 
defendant in Civil Action No. 284-60 will have to be satisfied by these de- 
fendants out of the proceeds to be received by these defendants in this 
action. 

4. Further answering the Complaint filed herein these defendants 
respectfully submit that one Mike J. Morfessis, through his attorney, has 
asserted a claim based upon an alleged contract between himself and the 
defendant. Louis J.:| Courembis, which allegedly was entered into during 
the year 1950. The validity of the claim under said alleged contract is 
denied by these defendants. 

WHEREFORE. the premises considered, these defendants respect- 
fully pray as follows: 

1. That upon a hearing of this case this Honorable Court shall 
award just and adequate compensation for the value of the parcel of real 
estate in question, plus any and all losses which will be suffered by these 
defendants, taking into consideration all proper factors in the determina- 
tion of just compensation. 

2. That inthe absence of adequate proof of a just and lawful claim 
by the aforesaid Mike J. Morfessis, that compensation to him be denied. 


3. And for such other and further relief as the nature of this case 
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may require and to this Honorable Court may seem just and proper. 
/s/ Ford E. Young, Jr. 


xe * 


Attorney for Defendants, Louis J. 
Courembis and Dorothy W. Courembis 


DEMAND FOR TRIAL BY CONDEMNATION JURY | 
Demand is hereby made for trial by condemnation jury! 
/s/ Ford E. Young, Jr. 


x * * 


[Certificate of Service] 


[Filed September 26, 1960] | 
ANSWER OF DEFENDANT MIKE J. MORFESSIS | 


TO CROSS CLAIM OF LOUIS J. COUREMBIS ET UX : 

Mike J. Morfessis, defendant, alleges the following for answer to 

the pleading in the nature of a cross claim filed by defendants Louis J. 
Courembis et ux., entitled "Answer of Louis J. Courembis and Dorothy W. 


Courembis to Complaint Filed Herein, as Amended”, wherein they allege 
that said Morfessis claims upon a contract between hin and said Louis J. 
Courembis and that they deny the validity of said claim, and they pray that, 
in the absence of adequate proof of a just and lawful claim, compensation 
to him be denied: | 

1. On April 15, 1950, defendant Louis J. Courembis was the sole 
owner in fee of the premises identified in the complaint as Parcel 7, and 
as Lot 882 in Square 732 in the District of Columbia, and which was then 


known as Lot 77 in said square therein. 


2. On said date said Louis J. Courembis made an agreement in 


writing, for valuable considerations, with defendant Mike J. Morfessis, 

which provides the following: | 
"In the event of the sale by Courembis of his interest in all 
of lot 77, in square 732, in the District of Columbia for the 
sum of $275,000.00, or for any sum satisfactory to him if not 
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at a forced sale. he hereby agrees to pay Morfessis the sum 

of $5.000.00. but not otherwise." 

3. Defendant Mike J. Morfessis has duly performed all conditions 
required by said agreement to be performed on his part, and by virtue 
thereof his is entitled to receive the sum of five thousand dollars upon 


the distribution made on account of said Parcel 7. 
WHEREFORE defendant Mike J. Morfessis prays for declaratory 
judgment that he is entitled to receive the sum of five thousand dollars 


upon the distribution made on account of Parcel 7, and that he have 
judgment therefor with costs. 
s/ Ewing Laporte 
Ewing Laporte 
x 


Attorney for Mike J. Morfessis, 
Defendant 


[Certificate of Mailing] 


TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
December 5, 1961 
Before the HONORABLE GEORGE L. HART, JR., U.S. District 
Judge, at 10 a.m. 


= x * * * 

THE DEPUTY CLERK: United States of America vs. certain Land 
in Square 732. 

MR. LaPORTE: If Your Honor please, the matter on trial would be 
the claim of Mike J. Morfessis. 

THE COURT: The claim of whom? 

MR. LaPORTE: Mike J. Morfessis. 

THE COURT: How do you spell that ? 

MR, LaPORTE: M-o-r-f-e-s-s-i-s; my name is Ewing LaPorte. 


I am his attorney. 
THE COURT: Ali right. 
MR. LaPORTE: I have a procedural question. The claim was 
brought in. Morfessis was named as a party defendant, filed) his appear- 
ance under the rule as a party defendant. Then, after while, the Louis J. 
Courembis and Dorothy W. Courembis filed an answer which! is in the file 
and in paragraph four of that answer they plead as follows: | 
"Further answering the complaint filed herein, these 
defendants respectfully submit that one Mike J. Morfessis, 
through his attorney, has asserted a claim based upon an 
alleged contract between himself and the defendant Louis J. 
Courembis, which allegedly was entered into during the year 
1950. The validity of the claim under said alleged contract is de- 
nied by these defendants." 


Following then the procedure in such cases which ier Moore 
suggests, I treated that as a cross-claim against another defendant, my 
client, and filed an answer to the cross-claim in which I set up the claim. 
Now my only question is, since we are defendants, aaa under 
cross-claim is as to the burden of proceeding. 

THE COURT: I think the burden of going forward is on | the tenant 
who claims to have an interest in the fund. 

MR, LaPORTE: We don't claim as a tenant. We are defending on 
this cross-claim but I would be glad -- | 


THE COURT: Well, wait a minute. What are you claiming here? 
MR. LaPORTE: We claim that Morfessis formerly, in 1948 -- 
THE COURT: Oh, he wasn't a tenant; there was some other deal? 
MR. LaPORTE: He was once a tenant. | 

THE COURT: Well, tell me what his claim is based on. 

MR. LaPORTE: His claim is based on a written contract entered 


into in 1950 between Louis J. Courembis and Morfessis, under which 


Courembis undertook to pay $5,000 to Morfessis in the event! he sold the 


property here, the property which is involved in this action, for the sum of 
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75.000. He first said he would pay $5.000 in the event he made 
that sale and he had a second provision under which he will pay, or he 


says, for any sum satisfactory to him if not in forced sale. 


Now, that contract grows out of the fact that my client was a former 
tenant -- he is a builder who did a lot of building work on the premises 
under a lease and ¢antract entered into in 1948. Eventually, the trans- 
action was reversed in 1950. and on the reversal there was a Settlement 
between them which eventuated in the contract. one provision of which I 
have just referred to. 

That is the claim. that here was a building contractor who had done 
certain work here. improvement of the premises, and one consideration 
for that was the promise. if he sold for as much as two seven five thous- 
and dollars to pay him the $5,000. That is the claim now being presented. 

THE COURT: AU right. 

MR. LaPORTE: I am ready to proceed. 

THE COURT: You may proceed. 

MR. LaPORTE: To have the defendant, Mr. Morfessis sworn -- 

THE COURT: Well, let me hear from the defendants, what they 
say, or from Mr. Courembis. 

MR. YOUNG: Pardon me, Your Honor. 

(Mr. Young conferred briefly with the defendant.) 

MR. YOUNG: If it please Your Honor, I appreciate Your Honor's 
indulgence while Mr. Courembis spoke to me. The transactions which led 
up to this memorandum of agreement dated the 15th of April, 1950, had 
to do with certain leasing of premises on First Street, just below Inde- 
pendence Avenue and sales of the interests of the respective parties and 
a brother of Mike Morfessis, whose name is Peter J. Murphy. 

I have in my possession a bill of sale from Courembis to Murphy of 
a stock of merchandise in the premises 204 First Street, Southeast, and 
then I have Exhibit A, which is the stock of merchandise, and I think that 
Mr. LaPorte has in his possession, and is going to present to Your Honor, 


a promissory note and a canditional bill of sale which was given in connection 


with that transaction. 
Now, from there on, there were various negotiations between these 
parties which were consummated by this memorandum of agreement be- 
tween Louis J. Courembis and Telemachus Morfessis and Mr. LaPorte 
was the attorney for both parties in connection with this, and therefore 
has the background probably better than I can understand it by inter- 
rogating my client, but I do think that some of this background information 


will be of value to Your Honor in understanding the memorandum 
of agreement with regard to the paragraph upon which Mr. Morfessis bases 
his claim, Mr. LaPorte bases the claim for Mr. Morfessis. | 

Our position is that after April of 1950, Mr. Courembis Spent -- or, 
rather, Mr. and Mrs. Courembis -- the property in 1955 was deeded to 
the straw and back to Mr. and Mrs. Courembis, and after 1950 they spent, 
roughly, $175,000 in improving the property, so it is true that the award 
in the eminent domain case, which Your Honor knows, to the Courembis 
family, $246,250, exceeds the $275,000 but if we take the $275, 000 as the 
building existed in 1950, add $175,000, that far, far exceeds the amount 
that would justify Mr. Morfessis in being compensated under this contract. 

Now, as to the language, or for any sum satisfactory to him, if not 
at a forced sale, in the first place, the law is clear that an eminent domain 
proceeding is a forced sale, and I have the citation to support that. In ad- 
dition, Mr. Courembis will testify that he agreed to the sum by which the 
eminent domain case was Settled, although he hoped to get much more 
money at the time that we were here and we entered into that Stipulation. 
Very frankly, the interests of Drug Fair was a tremendous factor, and he 
did, in fact, agree to the amount which he received and so did Mrs. 
Courembis, but that was not the amount that they had hoped to get, so the 


question of whether or not it is satisfactory to him, even if it wasn't 


a forced sale becomes important with regard to that language, so our 
position is that for the reason that Mr. Courembis did not get $275,000 
for the property as the property was in 1950, which would be the property 
which was discussed in this contract, for the reason that the sum was not 
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truly satisfactory to him and that it was, in fact, a forced sale, we take 
the position that Mr. Morfessis is not entitled to recover. 

THE COURT: Ali right. 

MR. LaPORTE: May we proceed. Your Honor? 

THE COURT: You may proceed. 

MR. LaPORTE: Mike Morfessis. 

Whereupon, 

MIKE J. MORFESSIS 
called as a witness by counsel for the Plaintiff and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LaPORTE: 

Q. Would you give your full name, please? A. Mike J. Morfessis. 

Q. Were you formerly named Telemachus Morfessis? A. Yes, Sir. 

Q. Under what circumstances was your name changed? A. When 
I become an American citizen, 1951, Upper Marlboro Court. 

Q. You are a claimant inthis case? A. Yes, Iam, sir. 

MR. LaPORTE: Might I have this marked for identification, mark 
it Morfessis No. 1. 


(Document referred to was marked 
Morfessis Exhibit No. 1 for 
identification.) 


BY MR. LaPORTE: 

Q. Mr. Morfessis, I show you a paper that has been marked for 
identification Morfessis No. 1, and ask you to look at it. Are you familiar 
with that paper? A. Yes, sir, Iam. 

Q. Is that your signature on it? A. Yes, sir, it is. 

Q. Do you know whose signature that is? A. Louis J. Courembis 

Q. Did you see him sign it? A. Yes, sir. 

(The document referred to was shown to Mr. Young.) 

MR. YOUNG: I beg Your Honor's indulgence. 

THE COURT: All right. 


(Brief pause.) 
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MR. YOUNG: There is no objection to it. 
THE COURT: It will be admitted. | 


| 
(Morfessis Exhibit No. 1, heretofore 
marked for identification was 
received in evidence.) | 


BY MR. LaPORTE: | 
Q. I show you another paper. Is that a copy of the paper you just 
looked at? A. Yes, it is, sir. | 
Q. All right. 
MR. LaPORTE: Might I have this document marked ‘oF identification 


Morfessis No. 2? 


(Copy of Document referred to was 
marked Morfessis Exhibit) No. 2 for 
identification. ) 

BY MR. LaPORTE: 


Q. I show you a paper marked for identification No. 2 and ask you to 


look at it. Are you familiar with that document? A. Yes, I am. 
Q. Is that your signature? A. Yes, it is. 
Q. Do you know whose signature that is? (Indicating) | A. Louis J. 
Courembis. 


Q. Did you see him sign that? A. Yes, sir. 
Q. How about this signature, Peter J. Murphy? A. That used to 


be my brother. 
Q. That used to be your brother? A. I mean, he is dead now. He 

is my brother. That is my brother. 
(The document referred towas shown to Mr. Young.) 

MR. LaPORTE: Could I have this marked No.3? 


(Document referred to was marked 
Morfessis Exhibit No. 3 for 
identification.) 


MR. LaPORTE: I would like to offer No. 2 in evidence 
of objection. 

MR. YOUNG: There is no objection. 

THE COURT: All right. It will be admitted. 


in the absence 
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(Morfessis Exhibit No. 2, heretofore 
marked for identification, was 
received in evidence.) 


MR. LaPORTE: Mark this No. 4 for identification. 


(Document referred to was marked 
Morfessis Exhibit No. 4 for 
identification.) 


(Morfessis Exhibits Nos. 3 and 4 for identification were 

shown to Mr. Young.) 

MR. YOUNG: May it please Your Honor, I trust that it won't -- that 
I won't be put in an embarrassing position. I had given Your Honor '55, 
which is Mr. Courembis’ best memory. This says '56. 

With that explanation, we have no objection to the introduction of 
the documents. 

THE COURT: Ali right, they will be admitted. 


(Morefessis Exhibits Nos. 3 and 4, 
heretofore marked for identification, 
were received in evidence.) 


MR. LaPORTE: Three and four, Your Honor, are the deeds of a straw 


in 1956 by Louis J. Courembis joined in business by his wife and the same 


day recorded deed back from the straw to Mr. and Mrs. Courembis as 
tenants by the entirety. ‘ 
THE COURT: AU right. 
MR. LaPORTE: The instruments show that there were no revenue 
stamps on either. 
THE COURT: All right. 
MR, LaPORTE: Mr. Morfessis, your Exhibit No. 1, paragraph two, 
reads: 
"Morfessis will surrender the leases he holds from 
Courembis of premises at 204 and 206 First Street, South- 
east, Washington, D.C., including the right to collect all unpaid 
rents from subtenants of Morfessis." 
Was that done? 
THE WITNESS: Yes. 
BY MR. LaPORTE: 


Q. Number three reads: 
"Morfessis will assign to Courembis the lease from 
Morfessis to Kolius of premises at 204 First Street, South- 
east, aforesaid, including the right to collect any unpaid rent 
thereunder." | 
To what does that refer? 
A. We carried -- I had a lease down there -- CanI deecribe the 


whole story from the beginning ? 

Q. Allright, if you will. A. In 1948 Mr. Courembis called me to do 
a little work at the restaurant on the corner, to reupholster some wall 
panels and booths and so forth. While I was there he persuaded me to 
rent the place at 204, which was on the left-hand, down on the First Street 
side, with intention to renting the upstairs and use it as a delicatessen and 
souvenir place -- this place was there as souvenir, and has pinball 
machine and some light gift toys. 

Finally, when I took the place there, I rented with my bauer: I 
had an agreement with Mr. Courembis to open the stairway from the two 
which was at the maintenance entrance from the second and third floor of 
the corner building to connect the two apartments which they were behind 

and on top of the 204 premises. | 
If I remember correctly, until that time the agreement! we had was 


for 90 days to correct the entrance, the stairway, and the connection be- 


tween the main building and the two apartments which were part of my lease 


on that property. 
Q. Who was to dothat? A. Mr. Courembis; then, at the same time I 

tried and I got the place there and it was a long store about 40 feet long 

and without -- it was about twenty-some feet wide and they had a little 

vacant ground next to the south side of 204, which I tore the front of the 

building down and I enlarged and took in the vacant lot and I made two stores 


out of one. | 
I subleased the 204, the original 204, to a fellow by the jname of 


Kolius, as a delicatessen. 
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Q. Would you spell that name? A. I think it was K-o-1l-l-i-a-s, 
something like that. 
Q. Goahead. A. Then I moved some of the fixtures of the 204 gift 


store into the new store which I made a valet shop. 
Q. How did you acquire those fixtures? A. We paid $5,000 to Louis 


J. Courembis. 

Q. Did you pay that or was that atime transaction? A. No, it was 
a time transaction. 

Q. How was that arranged. do you recall? A. It was a $4,000 note 
payable. I think. one hundred-some dollars a month and there was two -- 
$250 notes to pay so many days. 

Q. How was that secured? A. By conditions -- by chattel trust on 
the -- on equipment and fixtures of the 204. 

Q. These papers in evidence show the original lease runs to Murphy, 
Peter J. Murphy. ‘You say he is your brother, now deceased. It runs to 
you as guarantor. Was that ever changed? A. Yes, sir, that lease, my 
brother turned over the papers and all the premises -- the business, to me. 

Q. You mean it was all assigned to you? A. Yes, sir, assigned all 
to me. 

Q. Was that: done with the cmsent of Mr. Courembis? A. Yes, sir. 

Q. Go ahead, what happened? A. Then, when I -- by the time I started 
to renovate and tear the two fronts down and enlarge the 204 into two stores, 
a lot of time elapsed, more than 90 days, which I was going after Mr. 
Courembis to open the entrance upstairs, soI can be able to render the 

apartment so because after building the two stores, was no way to 
go tothe apartments through the front way and then, therefore, -- and those 
apartments, they never had any front entrance, always they were going 
through the back door, which was against the District regulations. When I 
applied for a permit to enlarge the store, they told me that we have to 
have it -- as a matter of fact, they told Mr. Courembis he have to opena 
stairway, a direct exit from the old entrance from the main building to the 


apartments. 


| 
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I was going times and time after for Uncle Louis to finish that job. 

Q. Pardon me, who do you mean by Uncle Louis? A. Mr. Courem- 
bis. | 
Q. Go ahead. A. And finally he was extremely tired of moving and 
he told me to wait and to wait and to wait. Finally I hada month for the 
apartment and I demand for the apartment and I couldn't wait any longer, told 
Mr. Courembis he have to do something and, of course, he continue not to 
do it. Therefore I stopped the rent and then we had it -- and then we had a 
discussion which I helped him to put a steel beam to support the floors where 
the main entrance from the main building to the apartments is to go through, 
but still didn't finish. | 

Q. Didn't what? A. Still didn't finish, I never had access to -- from 
the time he promised me and I was going after him all the time and I was 


begging him to finish the entrance soI could rent the apartment. 
Finally, a long time elapsed and in 1950 we come to the agreement 
which you just give me. | 
Q. Allright. This third paragraph I read, then, about Morfessis 
will assign to Courembis the lease from Morfessis to Kolius. the premises 
at 204 First Street, Southeast, was that carried out? A. Yes. sir. 
Q. In paragraph 4, it reads: | 
"Morfessis will deliver to Courembis a bill of adi of the 
valet shop and all its contents at 206 First Street, Southeast, afore- 
said, and of the furniture and articles sold to Murphy by Courembis 
on the first and second floors of 204 First Street, Southeast, as set 
forth in the bill of sale thereof to Murphy, said bill of $ale to be 
executed by Peter J. Murphy and Morfessis, also an affidavit to com- 
ply with the Sales in Bulk Law." | 
Was that done? A. Yes, sir. | 
Q. And the fifth paragraph, quite long, obligates you to execute 


any further instruments, and so on, to carry that out, that might be found. 


A. Yes, sir. 
Q. Now, six is: 
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*Courembis will deliver to Morfessis his promissory 
note for $500 payable one year from April 15, 1950 with interest 
at six per cent per annum.” 

Was that dme? A. Yes. sir. 

Q. Seven is: 

“Courembis will deliver to Morfessis the latter’s promissory 
note and surrender the same to wit: one of face value $4,000 and 
the other, face value $250." Wasthat done? A. Yes, sir. 

Q. The eighth paragraph reads as follows: 

“In the event of the sale by Courembis of his interest in all 
of Lot 77 in Square 732 in the District of Columbia" -- 

Now, I assume counsel will stipulate that that bears a different name 

but the evidence in suit shows that is the lot which was condemned in 
this proceeding, which is the subject of condemnation. 

MR. YOUNG: I will so stipulate. 

THE COURT: Al right. 

MR. LaPORTE: For the sum, that is, sale of Courembis and so on 
and so forth, for the sum of $275,000 -- "or for any sum Satisfactory to 
him if not at a forced sale, he hereby agrees to pay Morfessis the sum of 
$5,000 but not otherwise.” 

That is the subject of your claim here, is that right ? 

THE WITNESS: That's right. 

BY MR. LaPORTE: 

Q. Then paragraph nine is? 

“Courembis will dismiss his action against Morfessis 
pending in the landlord and tenant branch of the Municipal Court 
and the parties hereby mutually agree to waive and release 
all claims against each other except those founded upon this 
agreement.” 

MR. LaPORTE: I would like to ask a question of the Court, if I may, 
if the evidence we have been giving is on the theory just to set the picture 


to construe a written instrument; however, if it's ambiguous or incom- 


19 plete, the particular paragraph we rely on, I would like to go further 
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and submit oral evidence as to the circumstances out of which that particu- 
lar promise arose. | 


THE COURT: Well, actually, paragraph eight seems simple enough 


to me. 

MR. LaPORTE: It does to me, Your Honor. I think We will rest there. 
You may cross-examine. 

CROSS -EXAMINATION 
BY MR. YOUNG: 

Q. Mr. Morfessis, the building on the corner had how tasty floors? 
A. Had three. 

Q. Did you do any construction work in that building? A. Well, 
when you say construction work, I don't know what you call Cqartruction, 
but I did some, yes, sir. 

Q. Were you paid for that? A. Well, I didn't on the second floor. 
I did a little construction on the first floor, if you call that construction. 


Q. In the restaurant? A. Yes, sir. | 


Q. But you did not do any construction work on the second and third 
floors? A. I did something for the general contractor, Mr. Bauer, not for 

Mr. Courembis. : 

Q. Were you paid for that? A. Mr. Bauer paidme. | 

Q. How about the work in the restaurant? A. I did the, for various 
peoples in the restaurant, the work. | 

Q. You did work for the one who was leasing the -- A. And Mr. 
Courembis, too. | 

Q. And do you put any part of this claim on work that you did in the 
restaurant? A. No, sir. 

MR. LaPORTE: Just a minute. I object to that, Your anor and move 
that the answer be stricken. The claim is based on the written promise. 
Trying to break down the consideration here into different details is not 
part of it. 

THE COURT: We don't have any jury here. I will overrule it. Let's 
get on with it. | 

BY MR. YOUNG: 
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Q. Now. Mr. Morfessis. you have testified about construction work 
that you did? A. Yes, sir. 

Q. And we are going on down First Street. A. Yes. 

MR. YOUNG: At this time I will ask His Honor if His Honor would 
be good enough to allow Mr. Morfessis to draw a little chart in which he 
will show these various buildings. 

THE COURT: Yes. You may step down to the board, Mr. Morfessis. 

MR. LaPORTE: Your Honor. shouldn't it be sworn, then, so I can 
cross-examine him on it? 

THE COURT: Shouldn't what ? 

MR. LaPORTE: Shouldn't he be sworn -- oh, you want Morfessis, 
not Mr. Courembis. Oh. I misunderstood. 

MR. YOUNG: I am still on cross-examination. 

MR. LaPORTE: That is all right. I misunderstood. 

(The witness went to the blackboard, whereupon the following 
proceedings were had:) 
BY MR. YOUNG: 

Q. What building do we have here? A. This is the corner building. 

Q. The corner building? A. The corner building: yes, sir. 

Q. Now, we are going south on First Street, aren't we? A. Yes, 


Q. Allright. Proceed. A. This is the main entrance of the upper 
floors on the main building. When this is the entrance going to the base- 

ment store, when I went there, used to be a shop. This is a store with 
the door right there and here was a vacant lot and here was another big 
building here. 

Q. What is that building down there? A. This one, somebody 
else's building. 

Q. Okay. We don't need to worry about that. A. Then Mr. Courembis 


supposed to go up the steps here and open me an entrance here and put a 


steel beam from here to here and cover all this thing here to have and open 


a door here, to have access from this apartment, where there were two 


apartments, to come all the way down to the steps to the main building. 
This here, Your Honor, stays back from the roof of the 204 about 40 feet 
back. In other words, the roof over this building is about 30 feet to the 


front and this second here, raise it, begins about 30 feet back from the wall 
of the first floor. | 

THE COURT: How did that happen? Was there a house that was 
built 40 feet back and then later they built a store out in front of it? 

THE WITNESS: That is what I presume they did, Your Honor. 

THE COURT: Ali right. 

THE WITNESS: And he's supposed to open this thing here. 

Now, what I did, I did this, I took this here and I made two stores here 
for which I tear the whole front in here, tear down all this front here to 
here. Then I built an additional nine and a half foot which was a yard and 
I divide and I make two stores and this is the picture today of what they 
have right here, and if you permit me to put a floor scale here, I will be 


glad to do it. The front is something like that, Your Honor. 

There one wing of the south face north and the north Gee south so 
that both glasses, the original glasses will be able to display the mer- 
chandise. This is the 204 here and this is the 206. | 

BY MR. YOUNG: | 

Q. Do you want to put the 204 up here -- no, you have 20 but you don't 
have 4. Now, what business was conducted in this building ? A. Like I said 
before, it's souvenirs and gift store and so forth. | 

Q. Who conducted that business? A. I don't know who did but when 


we went, bought it over, we would conduct the business. | 


Q. And what business was conducted in this store? Al 


| 
Q. No one here? A. Oh, you talking about new ones now? Oh, this 


It was none 


in this store at the time. 


is a delicatessen. After I made in two stores I equipped and sold this thing, 
a delicatessen, and I moved some of the merchandise in the form that they 
were first time at 204, to 206. | 

Q. Well, now, who ran the delicatessen? A. I said I sold to a fellow 


by name of Kolius. 
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Q. How much did you get for that? A. I don't remember, but I think 
about seven some thousand dollars. 

Q. And who ran the other business? A. I did. 

Q. And who was -- A. Let me state this. When I sold that deli- 
catessen. $7.000. I had almost $8.000 equipment inside including restaurant 
equipment and so forth and merchandise. 

Q. Now. when was that sale? A. I can't remember exactly, sir. 

Q. How much rent were you getting from the delicatessen? A. I 
think it was -- 

MR. LaPORTE: Counselor is interested in that sort of thing. I 
have got a copy here of the lease. 

THE COURT: Well, what I am wondering is, what difference does it 
make ? 

MR. LaPORTE: I can't see that it has any bearing at all on this. 

THE COURT: Your whole case here depends on interpretation of 
paragraph eight of this contract, doesn’t it? 

MR. LaPORTE: I think so, Your Honor. I think this is going into a 
lot of things that haven't any bearing whatever, ancient history. They re- 
solved all their differences and the agreement was Settled and that is what 
we found our claim on. 

MR. YOUNG: If it please Your Honor, in his opening statement Mr. 
LaPorte contended that this consideration grew out of some work which 
had been done by Mr. Morfessis for the Courembis family as contractor, 
and, very frankly, I was taken by surprise on that and I am trying to develop 
what the consideration is. 

THE COURT: Well, you have got a contract under seal which purports 
consideration in any event. You obviously have a dispute between the 


parties. Now, the'merits of the dispute are of no interest to the Court. 


I think you simply have an interpretation of paragraph eight. 


MR. YOUNG: At this time, Your Honor, in view of what Your Honor 
has just said, I have no further questions. 

THE COURT: All right. Do you have any other questions ? 

MR. LaPORTE: No further questions. 
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THE COURT: Then you may step down. 
THE WITNESS: Thank you. 
MR, LaPORTE: And that is our case, Your Honor. 
THE COURT: All right. 
MR. YOUNG: I beg Your Honor's indulgence for one moment while 
I review my notes to see whether there might be anything for Mr. Courembis 
to testify to, which would be relevant to the question. | 
THE COURT: All right. We will take a short recess. ‘You can go 
over your notes. | 
(Brief recess.) ! 
MR. YOUNG: May it please Your Honor, I would like to ask Mr. 
Courembis to take the stand. | 
THE COURT: All right. 
Whereupon, | 
LOUIS J. COUREMBIS | 
called as a witness by defense counSel and, having been first! duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. YOUNG: 
Q. Please state your full name. A. Louis J. Courembis. 
Q. Are you the same Louis J. Courembis who, together with your 
wife, were the defendant owners to the parcel numbered 7 in eminent 
domain case, District Court Docket 23-60, involving the property on which 
is located a Drug Fair score at First and Independence Avenue, Southeast ? 


A. Yes, sir. | 


Q. May I have the contract. I show you this document and ask you 


whether or not you signed it? A. Yes, sir. 

Q. Did you read that contract before you signed it ? A, No, sir. 

Q. Explain to His Honor the circumstances whereby you did not 
read it. A. Previously to this contract here, I employed as attorney by the 
name of Leeman -- Mr. Young, you associate with him, I forgot the name -- 
and asked Mr. Morfessis to pay me the note and the rents of the building; 


and Mr. LaPorte called me and asked me why should I employ another 
| 
| 
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attorney. that he was to move these other leases for the two of us, and I 
told Mr. LaPorte that I want Mr. Morefessis to live at the premises be- 
cause I don't benefit anything out of that. 

He made $7.000 by selling the delicatessen store and all this time 
he’s been in that store I never got a rent or a payment of the note. 

So they negotiate with me for a couple of days. Finally he come to 
an agreement that if I surrender the trust note and to assign the chattel 
over. that I can vacate the place. I mean, leave like he was tenant. Of 
course. he had a tenant that he was getting $150 a month plus operation of 
business establishment that he had, and then he lived in the back of the 
building. 

There was the benefit of that, he had the living quarters, and he rents 
one flat of that to Some other people that I wasn’t satisfied with them. 

Then finally we agreed to go and Mr. LaPorte prepared the papers 
that -- to give up. to give his note back and license from the chattel, and 
I take the place over. 


Finally we did. I went to his office and he had this paper here, that 


I can See in the front of me now, prepared and says to me, there's the papers 
and sign it. Everything is all right and you give us the notes and I sur- 
rendered the notes and I left and I don't have today, yet, any leases of any 
kind that he has all of them, Mr. LaPorte had in his possession, no papers 
of any kind because he was, he was my attorney as well as Mr. Morfessis' 
attorney. 

Q. Now, Mr. Courembis, wasn't anything kept you from reading that 
document, if you wanted to, was there? A. No, but I didn’t because I had 
faith in him, thought because he was a -- well, I am sorry. 

Q. Mr. Courembis -- 

THE WITNESS: Your Honor please, I got -- 

BY MR. YOUNG: 

Q. How much money was spent in improving the premises in ques- 
tion, between April of 1950 and the time when the award was given to you 
in the eminent domain case? A. I could say, I went through thoroughly, 
no less than $175,000, and Mr. LaPorte represented me, one of these cases, 
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$49,000 that I spent, 1950, plus this alteration that I did now to have Drug 
Fair to come into it. | 

Q. Now, Mr. Courembis, you spent that $49,000 in 390 Was that 
before this contract or afterwards? A. After the contract. 

Q. After this contract? A. Yes, sir. 

Q. Can you be sure of that? A. Positive, because we had the case 
in court in the suing the District because they didn't give me! permits for 
the hotel that the original plans was for, and I lost the case. | 

Q. In addition to remodeling for the Drug Fair store, what other 
moneys were spent to improve the premises? A. Well, I spent moneys 
back there, put in a new addition in the back of 107 Independence Avenue, 

around $12,000, bay windows and an addition in the back storage room 
that I have a vacant lot. 

Q. Are you giving us a completely accurate picture or rough figure 
when you say approximately $175,000? A. Just give you approximately the 
amount. | 

Q. Are you sure that it was well over $100,000? A. Positively, 
$100,000 it cost me in this case here now, that Drug Fair. | 


Q. Was the award from the Government in the eminent domain case 
| 


completely satisfactory to you? A. It was not, sir. 
Q. Why not? A. Because I didn't think I was getting enough money out 
of the deal. 
Q. Why did you agree to it, then? A. In the first place, I was just 
trying to tell the Honor awhile ago, I am suffering three years and a half 
ago, I was sick, and I didn't want to go through what I am goihg through now, 


to be any witness against the Government, and I thought that I could Settle 
and avoid this trouble, na to go through, you know, all this aggravation. 

Q. I am going to ask the question again because I don't think the 
answer has been responsive to the question. The question was, why did you 
enter into the settlement of the eminent domain case ? lA. Why I 

entered to? ! 
Q. Yes. A. Because I had to do it because I couldn't go along any 


longer, you know. I have been pressed by different people, different 
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creditors I had. and I had to take the best, that's all. . 

Q. Mr. Courembis, you heard Mr. Morfessis testify. You have also 
heard His Honor's ruling, and just for the purpose of keeping the record 
completely accurate. I am going to ask you whether there are any things 
that Mr. Morfessis testified to which you consider to be so inaccurate that 
you feel you should make a statement for the purpose of clarifying the 
record? A. First place. when he undertook the place there, he supposed 
to do -- according to our lease. to extend the stores so he put two stores to 
benefit, not from my part, just for his, for its part, he put his brother in one 
of the stores and the other one he operated himself, and then he used to 
live in the back. I'think he made a false statement there, that he didn't 
benefit out of it. He got $7,500 out of the tenant that he had there for $150 
a month, and he only paid me five. In fact, he was going to pay me five for 

the entire thing. 

Q. Do you think of any other inaccuracy which you feel you should 
call to the attention of His Honor at this time? A. Yes, he said about the 
stairway was delayed. He stopped me from it, when I tried to lay the I- 
beam, he thought it wasn't safety for his place, and I had to go in the Dis- 
trict and get the District Building Inspector to verify that they was, there 
was no danger, so then I continued to finish the job. He made a false state- 
ment there, that I was delaying the job. 

Q. Have you pointed out all of the inaccuracies which you have in 
mind? A. Well, the only thing I can say, I didn't think he come out ina 
true statement, the negotiations that we had between me and him and 
negotiating for the store. I bought the store from a man by name of 
O'Brien. He was running a valet shop, rather, variety store, and I paid 
O'Brien five thousand -- $5,000 cash. Then I turned around and let Mr. 
Morfessis had it for the same amount of money and without any payment 
down at all, to go along. He wanted to help his brother, and the time he was 
using that name Murphy, he has -- he had a trouble, you know, with the 
law -- excuse me. 


Q. Mr. Courembis, I am only interested in whether or not there is 


anything in the record which should be made accurate now, which you 
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consider to be inaccurate on the basis of the testimony of Mr. 
Morfessis. We are not worried about the personal affairs of Mr. Mor- 
fessis' brother. A. As you know, Mr. Young, I -- this isa little trouble 
I have with my thyroid and trouble with the operation, you know, there isa 
lot of things that are overlooked that I didn't hear, and that’s all I can say. 

MR, YOUNG: No further questions -- oh, may it please Your Honor, 
at this time, now, I think I should ask how much Mr. Courembis received, 
unless the stipulation, which is in the case, speaks for itself, $346,250 for 


Mr. and Mrs. Courembis. 
MR. LaPORTE: That is part of the record, Your Honor. 
MR. YOUNG: That is part of the record, all right. 
THE COURT: Would you have any questions, Mr. LaPorte? 
MR. LaPORTE: I think this is totally irrelevant, Your Honor. I 
have listened to some strictures about myself that I would like to answer 


for the record. 

THE COURT: Do you have any questions ? 

MR. LaPORTE: I think I will let it go. No, I have no ques tions of 
this witness. I think Mr. Morfessis ought to answer one of these state- 
ments for the record. Perhaps Mr. Morfessis will be recalled. 

THE COURT: Well, let's see if he rests, yet. Do you rest, Mr. 


Young ? 
MR. YOUNG: Yes, Your Honor. 
MR. LaPORTE: Mike, would you take the stand. 
Whereupon, 


MIKE J. MORFESSIS 
having been previously duly sworn, resumed the witness stand and testi- 
fied further as follows: 
DIRECT EXAMINATION | 
BY MR. LaPORTE: i 
Q. When this deal was originally made, the deal we have been talk- 


ing about, in 1948, who was your attorney in that deal? The original 


lease agreement. A. I don't remember, sir. 
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Q. Do you recall who was Mr. Courembis' attorney? If you don't, 
say so and let’s get along. A. No, I don't remember. 

Q. Allright. When this memorandum -- might I have it -- it's 
Morfessis No. 1. 

When this memorandum was marked No. 1, of April 15, 1950, when it 
was entered into, do you remember where that was signed? A. This was 
signed at the drugstore Mr. Courembis has at the -- 

Q. Look at that paper. I am not talking about the original lease. I 
am talking about this agreement under which you reversed everything which 
contains this promise that you are suing on today. A. The location where 
the lease was signed? 

Q. Yes, where you were when you signed that. A. We signed down at 
the -- if I remember correctly, at Mr. Louis’ place at First and B. 

Q. And who was present, who were present? A. There were a lot 
of people present. You were there present, too, and my brother was, 

Chris Chapman was, Nikolas was. There were five or six people there. 

Q. You testified you saw Mr. Courembis sign it? A. Yes, sir. 

Q. What was said to him? Did he read it over, do you know, before 
he signed it? A. Oh, yes, sir. 

Q. Was there a discussion of this item eight, the $5,000, at that time ? 
A. No, because he was, his offer, he recommended that thing to me, a 


couple of weeks before. He said since I have a good chance to get this 


place back, if you help me return the leases to me and all the paper and 
to that time somebody offer him $245 -- $245,000 to sell it, the Republi- 
can Committee next door. He thought it was too little at that time. He 

said, I tell you what I do, if I sell the place at $275,000 or up, or any 
amount that I like, I'd be glad to give you $5,000 and then I agreed to it 
and we signed. We entered into this paper we have here today. 

Q. Do you know who wrote the paper? A. I don't remember, sir. 

MR. LaPORTE: You don't remember. You may cross-examine. 

CROSS -EXAMINATION 
BY MR. YOUNG: 
Q. When I used this language, did he tell you why he'd give you the 
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$5,000 for what he'd give you $5,000? A. Because he knew that I had 
almost eight or nine thousand dollars with the building, worth of building 


material in his place to renovate the front, you see there, sir. In order 


to build the second store, Mr. Young, I had to go eleven foot deep past the 
basement floor of the next door building in order to pass regulations and 
get the permit from the District of Columbia people, and I have to excavate 


an 11-foot -- a trench three feet wide, eleven foot deep. 


Q. You had gotten back your promissory note -- 
THE COURT: He said he did, on direct. | 
THE WITNESS: Yes, I did. 

BY MR. YOUNG: | 
Q. And all these other considerations had flown to you, all these 


other considerations that we have gone over, you had received? A. What 
I receive, sir, I didn't understand your question. Can you be a little more 
clear, please? ! 

Q. "Courembis will deliver to Morfessis a promissory note for 
$500, "which he gave you and he paid that? A. I received. | 

Q. And he returned to you a note for $4,000. | 

THE COURT: He has already testified to that. 

BY MR. YOUNG: ! 

Q. Now, what additional consideration was going to flow to Mr. 
Courembis for his entering into this agreement with regard to this payment 
to you in the future, if he made a favorable sale? A. When you say flow, 
what do you mean by that word, Mr. Young? You know, my English, what 
you mean with a flow? 

Q. What was he going to get for allthis? A. He's got a new store 


and he's got the lease, the renting, the -- in the beginning he had to rent -- 


the place rented for $75 and he raised the rent to $300 to me, 
Q. Yes. Well, you were subleasing it, too, all the time ? A. Yes, 
but after I spent, like I say, before, about $8,000 yes, sir. 
Q. And he had a suit against you in Municipal Court ? A. You mean 
for rent ? | 
Q. For eviction. A. The reason I wasn't paying the rent, sir, because 
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he didn't finish that stairway to the second floor. I have those two apart- 
ments vacant for a long time, but also -- 

Q. And they'were also there -- there were tenants up there part of 
the time, too, weren't there? A. No, sir. 

Q. Weren't you living there? A. Well, I was taking a little nap in the 
afternoon there -- 

THE COURT: Wait a minute, Mr. Young. This is nao proper recross- 
examination. 

MR. YOUNG: No further questions, Your Honor. 

THE COURT: You may step down. 

MR. LaPORTE: Your Honor, our case, if I may say a final word, 
is quite simple. as I read this paragraph. 

THE COURT: Well. before you argue the case, we have passed the 
luncheon recess time. We will recess until 1:45. 


(Thereupon, at 12:33 p.m., the luncheon recess was taken.) 
AFTERNOON SESSION 


MR. LaPORTE: Your Honor, I will try to be very brief. It seems 
to me that the bulk of the testimony taken this morning is largely irrele- 
vant, that this paragraph eight of the settlement agreement between these 
parties contains two promises. That is, it says, first, in the event of sale 
for the sum of $275,000, Courembis agrees to pay Morfessis the sum of 
$5,000. Then there is an alternative promise, "or in the event of a 
sale for any sum satisfactory to him, but not at a forced sale." 

We do not need to goto the alternative, not for the case here. It 
seems to me these people are reversing that deal. There is a provision 
to pay by note $500. That is Morfessis. Anything else he is to get for 
the building work, for what he had spent on this place, was contingent. 

Now, Colonel Young suggested that this refers to the condition of 
the property, although sold, might be sold many years afterwards as it was 
then. There is no such word there. You would have to import that. If 
we are going into that kind of construction, $5,000, purchasing power of 
$5,000 in 1950, I suppose if we had the figures now, it would take ten or 
fifteen thousand dollars to equal it. I don't make any such contention. It 
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would be nonsense. 
The claimant's case here is that simply taking the first expressed 
condition that the plain meaning here was, if I get as much as 
$275,000 for this property, I will pay you $5,000. The atlernative, if we 
had to resort to it -- the only meaning of that alternative, to my mind, 
is it is part of the whole expression itself, and if it throws any light on 
the first obligation as expressed, it could be read. | 
It is quite obvious here that what he was protecting himself against 
in the obligation to pay was some forced sale, if he lost the property. We 
know from the record in this case he had heavy loans against him. We 
even know when those loans were made. They were constantly increased, 
and if he lost the property on some forced execution sale, where you don't 
get value, he didn't want to be obligated, but he even went so far as to Say, 
even in that event, if I get a price satisfactory to me, I will pay the money. 
THE COURT: No, I don't think so. 
MR. LaPORTE: What does Your Honor -- 
THE COURT: I think the contract properly interpreted, ifina 
forced sale he would have to get $275,000 before he had to pay anything. 
MR. LaPORTE: Well, Your Honor may be right about that. It may 
be that you could even go further than that and say if it isa forced sale, 
under this alternative you don't have to pay anything. I can see that possible 
construction but I don't think the parenthetical clause is necessary 
to the problem here. It is true that this is a short memorandum of agree- 


ment, a lot of clauses, it's a memorandum. It isn't a very formally ex- 
pressed agreement. The various clauses show that; but plainly this was a 
settlement and the -- just the instrument alone -- if the whole thing is read, 
that is all the clauses, is that here was some consideration that the sur- 
rendering party was to get here, if the man got as much -- he doesn't say 
as much as $275,000. You could say, but it would be nonsense to me, that 
he had to get exactly $275,000 or he doesn't owe a cent, but that would be 
literalism gone mad, I think. | 
The obvious intent here was to Say, if I get Two hundred and seventy- 


five -- and there is testimony here such as it is, that at that time two hundred 


and seventy-five was a tremendous price, but I don’t think I can throw any 
more light on it. 

Thank you. Your Honor. 

THE COURT: All right. 

MR. YOUNG: May it please Your Honor, I think that the tremendously 


important point here is whether or not an eminent domain proceeding is a 


forced sale and at'this time I would like to bring to Your Honor's attention, 
first. the pertinent excerpt from corpus juris secondum, which is 29 corpus 
juris secondum,. page 780. The language is: 
“But the exercise of the right is in effect, or in the nature 

of. a compulsory sale of the owner's interest in the property sought 

to be appropriated.” 

THE COURT: Mr. Young -- 

MR. YOUNG: That is with reference to the eminent domain. 

THE COURT: Mr. Young, for the purposes of argument and for the 
purpose of this case only. I am willing to go along with you that this is a 
forced sale. 

MR. YOUNG: Well, then, Your Honor, I will go no further. 

I do have two Court of Appeals cases, and American Jurisprudence, 
but there is no need to elaborate upon anything which Your Honor has 
already agreed to. 

THE COURT: Well, what I am telling you is that in my view of the 
contract, it doesn’t make the slightest difference whether this is a forced 
sale or not. So, for the purpose of considering it, I will just consider it 
as a forced sale without meaning to make any precedent in any other case. 

MR. YOUNG: Your Honor, Mr. LaPorte makes much of the comma 
after the figure $275,000. The copy that I have does include such a comma. 

Does the one that was introduced in evidence have it, Mr. LaPorte? 

THE COURT: Yes, it does. 

MR. YOUNG: So that, I think that there are two contingencies. 
Either he would have to sell it for $275,000 plus what he put into it after 
1950 -- 

THE COURT: Well, where in the world do you read that into it? 
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MR. YOUNG: Because this is a 1950 contract, Your Honor, and when 
a man goes out and spends $175,000 to improve the property and then gets 
back $346,250, we certainly cannot say that he is getting $275,000 as of 
1950. | 

THE COURT: Well, if he wished to take care of that contingency, all 
he had to do was write into the contract, for the sum of $275,000 plus the 


cost of any improvement hereafter made by the -- 

MR. YOUNG: Well, may it please Your Honor, I submit that the 
import is there, that when they contract in 1950, they are talking about the 
premises as they were in 1950 and, certainly, if these vast sims had been 
spent, they should be added in determining what they had in mind, what the 


true intent of the parties or party was as of 1950. 
Now, Drug Fair's interest in this award was purely on the basis of 


the right under the law of a tenant to recover in an eminent domain case. 
Drug Fair got back nothing. In other words, we can't put the one 
hundred and fifty to a hundred seventy-five thousand dollars, add that to 
the two seventy-five, two seventy-five thousand, and say that that comes 
out to about the total award, because Drug Fair's case had nothing to do 
with the money which was spent by the Courembis family to improve the 
premises. 
THE COURT: Well, the Drug Fair has a lot to do with what the total 
price of this lot is. It has a lot to do with it because how do you determine 


a lessee's interest? The jury is first instructed to determine the fair 
market value of the whole property, the whole property. It then determines 
the value of the lease and subtracts it from the value of the whole property. 

MR. YOUNG: That is true, but in determining the value of the whole 
property, the rentals which will accrue are taken into consideration. 

THE COURT: They may or may not, depending on whether that is 
the best use for the property. I mean, you could have a dwelling house on 
an industrial site and the rent might be $25 a month, which would be no 
indication whatever of the worth of the property because it isn't being used 
for its best use. If the use it is being put to is its best use, then, of course, 
you would consider the rentals and maybe here it was the best use. I don't 
know. | 


45 MR. YOUNG: May it please Your Honor, in the case which we were 
about to try before Your Honor when we entered into a stipulation, we had 
this situation: 

Drug Fair was bound by a lease to pay $25,000 a year and at such 
time as the total value of sales — at such time as three and a half per 
cent of the total volume of sales would exceed $25,000, Drug Fair would 
also pay the difference. 

Now, Drug Fair had established a market whereby most of their 
leases were five per cent of the gross volume, and that is wherein Drug 
Fair had aclaim. Drug Fair was also prepared to show that within six 


years they would have been doing a volume of more than a million dollars 


a year in that store, and that was the basis of their claim which put us in 
a position where we were very much concerned about what their interests 
might develop into in the course of this trial. 

THE COURT: Well, Ican see that. You had a very worrisome 
situation but it hasn't anything to do with the problem that is before me 
today. 

MR. YOUNG: Well, my concern is this, Your Honor, that Your Honor 
shall consider that 'the Courembis family received $346,250 for the prop- 
erty, and if we take the $275,000 figure, which is agreed to in 1950, add 
the money which they spent on it, we may exceed the amount which was 

agreed to by which Mr. Morfessis wouldn't receive anything. 

THE COURT: Well, again, suppose for the purpose of argument 
that is true, the contract didn’t say anything about improvements that 
were to be made on it. It was completely silent about it. If that had been 
the intention of the parties, they should have put it in the contract. 

MR. YOUNG: But, may it please Your Honor, the contract speaks 
of the time that it’s made, the situation at the time that it’s made. They 
were talking about the premises as they existed in 1950. 

THE COURT: Well, that may be. Then, of course, again, your proof 
of expenditures is extremely weak. I mean, there have been no bills brought 
in here to show that so much was paid for this, so much for that. I think 
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you have got an over-all general estimate. The proof is really not very 
impressive on that. 

MR. YOUNG: Well, may it please Your Honor, the mae is mostly 
a matter of record here. We had Mr. Cohen here who was the general 
contractor. We had Mr. Thomas and Mr. Riley available but Mr. Courem- 
bis testified as to the over-all figure and it remained unchallenged. 

THE COURT: I don't know, yet, what his figure is. He said 
$175,000 and then he said something over $100,000. They are pretty 


wide variations. | 

MR. YOUNG: He said $49,000 shortly after this contract was 
entered into and he explained what he did. Then he also explained about 
some work which he did in the gift shop for which he paid $12,000. Then 
he also said that this last job cost of, roughly, $100,000 — so that that 
gets him up in the $161,000 class. He added other minor jobs to roughly 
give the figure, $175,000. I don’t think there can be any question about 
moneys which were expended to prepare that store for a Drug Fair store, 
in this case, but what Mr. Courembis spent, ninety to a hundred thousand 
dollars on that last remodeling job and on the other remodeling job, he 
testified fully with regard to the expenditure of $49,000, the latter expendi- 
ture of $12,000. | 

Now, had there been any question of it, had his testimony been 


questioned, I would, of course, want him to produce further evidence, 
but it remains undisputed, I submit to Your Honor. | 

THE COURT: Well, again, I see nothing in the contract that would 
provide that to the price of $275,000 will be added any improvements that 
he makes. Go ahead. | 

MR. YOUNG: Well, Your Honor, I certainly have said all that states 


my position. I see it either two seventy-five plus the improvements ora 


| 
sum satisfactory to him, if not at a forced sale. Then this was a forced 


sale, so that that comma, of course, is the — 

THE COURT: Well, I will tell you the way I read this contract, Mr. 
Young. Taking the whole paragraph eight together, if he had made a 
voluntary sale of the property for $10,000, he would have still owed 
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$5,000 because what does it say: 

"In the event of the sale by Courembis of his interest 
in all of Lot 77, in Square 732, in the District of Columbia 
for the sum of $275,000, or for any sum Satisfactory to him 
if not at a forced sale, he hereby agrees to pay Morfessis 
the sum of $5,000, but not otherwise.” 


Now, the only thing that $275,000 is applicable to, under that language, 
is a forced sale because a voluntary sale on his part, it would have applied 
to any amount: and I don’t see how the contract can be read any other way. 

MR. YOUNG: So that Your Honor considers it under the facts 
which have been given, these words, “or for any sum satisfactory to 
him if not at a forced sale,” become irrelevant. 

THE COURT: Well, they become irrelevant in this particular case. 
They could have been quite relevant, for example, if he had gone out and 
you Said you had a bid from the Republican Club and he had sold it to the 

Republican Club for $150,000. Under this contract, it seems to me, 
as interpret it, he still would have had to pay the $5,000 because what- 
ever he sold it for at a private sale, or anything but a forced sale, he had 


to pay it, but in the event of a forced sale he had to receive $275,000 before 


he had to pay anything. 

MR. YOUNG: Well, we come into the interesting field of whether or 
not, when the actual words are not used with regard to improvement, the 
law imports that they are talking about the sum of $275,000 for the property 
as it existed at that time, and I would like at this time to ask Your Honor 
to allow me to submit a brief on that point as a matter of contract law. 

THE COURT: Well, I don’t think there is any percentage in sub- 
mitting a brief on it. I think it just simply isn’t in the contract and 
there is no brief that you would write that could convince me of it. I 
think it is the intention of the parties — 

MR. YOUNG: Well, Your Honor, I would like at least to have a 
couple of days to review Williston and see whether we might have any 


suggestion which would make you change your consideration. 
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THE COURT: Well, you can do this. You can come in in the usual 


time to make a motion to set the judgment aside, reconsider, what- 
ever, new trial, but I think this thing has gone on long enough and ought to 
be decided today. You still have your time to make proper motions, if 
you find enough law on it to convince me. | 

MR. YOUNG: I do understand Your Honor's position. | 

THE COURT: I think the contract just couldn't be clearer. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
THE COURT: Well, it is the holding of this Court that under para- 
graph eight of this contract, which is plain within the four corners of the 
contract, and the Court does not need to go outside the contract to deter- 
mine the intent of the parties, and it was that the meaning of the contract 
is that if Courembis sold his interest for any sum not at a forced sale, 
that Morfessis was to receive $5,000. If, at a forced sale, he received 
$275,000 or more, then Morfessis was then to receive $5,000. 
The property has been sold in excess of $275,000 so whether we 
consider the condemnation and the settlement at forced sale/or not, makes 
no difference. Therefore, this Court declares that Morfessis is entitled 
to $5,000 out of the award. Now, what was the date this Court signed the 
order approving the settlement made in the case ? | 
MR, LaPORTE: Your Honor, the money was invested under order 
of this Court back many months ago in order to gain interest. Wouldn't 
we be entitled to the interest on this sum? 
THE COURT: No, I think you are entitled to interest Only from the 
date that I signed the order, final order, which set the price in this case. 


Well, in any event, you must present an order. The interest will run from 
the date that I signed the order that fixed the compensation which he re- 
ceived after payment to peoples of $346,000. | 

MR. LAPORTE: All right, sir. And can we have the money be paid 
out by the Trustees like the order we signed today ? 

THE COURT: I assume there is no objection to that. | 

MR. YOUNG: That order, Your Honor, was the 22nd of November. 
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THE COURT: Well, it is fairly recent, yes. 

MR, LaPORTE: Twenty-second of November. 

THE COURT: You present the order on it and I will not sign the 
order for five days. I will sign the order next Monday. In the meantime, 
if you want to get a brief in, you can do it. 

Why don't you all come back in Chambers ? 

(Thereupon, at 2:05 p.m., proceedings in the aforecaptioned 


cause were concluded.) 


= * 


[ Filed January 15, 1962] [ Morfessis Exhibit #1] 
MEMORANDUM OF AGREEMENT 

LOUIS J. COUREMBIS and TELEMACHOS MORFESSIS hereby agree 
as follows: 

1. The consideration is the mutual promises hereinafter contained. 

2. Morfessis will surrender the leases he holds from Courembis 
of premises at 204 and 206 First Street, S.E., Washington, D.C., includ- 
ing the right to collect all unpaid rents from subtenants of Morfessis. 

3. Morfessis will assign to Courembis the lease from Morfessis 
to Kolius of premises at 204 First Street, S.E. aforesaid, including the 
right to collect any unpaid rent thereunder. 

4. Morfessis will deliver to Courembis a bill of sale of the valet 
shop and all its contents at 206 First Street, S.E. aforesaid and of the 


furniture and articles sold to Murphy by Courembis on the first and 
second floors of 204 First Street, S.E. as set forth in the bill of sale 
thereof to Murphy, said bill of sale to be executed by Peter J. Murphy 


and Morfessis; also an affidavit to comply with the Sales in Bulk Law. 

5. Morfessis agrees to execute any and all further instruments to 
effectuate fully the foregoing and in order to give Courembis a good and 
clear title to all of said property free and clear of all encumbrances, 
which may be found necessary or desirable, and will save Courembis harm- 
less from all claims thereon on account of Peter J. Murphy or himself, 
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and he further consents that Courembis shall foreclose the chattel trust 


Morfessis to Courembis covering said property if he shall find such 
course advisable in order fully to protect his rights therein, 

6. Courembis will deliver to Morfessis his promissory note for 
$500.00 payable one year from April 15, 1960, with interest at 6% per 
annum, | 

7. Courembis will deliver to Morfessis the latter's promissory 
notes and surrender the same, to-wit one of face value $4,000.00, the 
other for face value $250.00. | 

8. In the event of the sale by Courembis of his interest in all of 
lot 77, in square 732, in the District of Columbia for the sum of $275,000.00, 
or for any sum Satisfactory to him if not at a forced sale, he hereby agrees 
to pay Morfessis the sum of $5,000.00, but not otherwise. 

9. Courembis will dismiss his action against Morfessis pending 
in Landlord & Tenant Branch of Municipal Court, and the patties 
mutually agree hereby to waive and release all claims against each 
other, except those founded upon this agreement. 


Executed in duplicate in the District of Columbia this 15th day of 


April, 1950, Witness our hands and seals. 
/s/ Louis J. Courembis | (SEAL) 


/s/ Telemachos Morfessis (SEAL) 
Witness to both signatures: | 
/s/ Ewing Laporte 


[ Filed December 11, 1961] | 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This proceeding on claim by defendant Mike J. Morfessis against 
defendants Louis J. Courembis and Dorothy W. Courembis was tried to 
the Court, and upon consideration of the evidence adduced by the parties, 
the Court makes the following findings of fact and conclusions of law, this 
11th day of December, 1961. | 
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FINDINGS OF FACT 
1. On and before April 15, 1950, defendant Louis J. Courembis was 
the owner of Lot 77 in Square 732, in the District of Columbia, which is 


identified in this action as Parcel No. 7, and on June 22, 1956 he conveyed 


said premises without consideration to a straw party who immediately 
reconveyed the same to said defendant and his wife, defendant Dorothy 
W. Courembis, as tenants by the entireties. 

2. On April 15, 1950, defendant Louis J. Courembis and defendant 
Mike J. Morfessis made an agreement in writing under seal, concerning 
several leases and contracts pertaining to a portion of said premises, 
paragraph numbered 8 whereof provides the following: 

“8. In the event of the sale by Courembis of his 

interest in all of lot 77, in square 732, in the District of 

Columbia for the sum of $275,000.00, or for any sum Satis- 

factory to him if not at a forced sale, he hereby agrees to 

pay Morfessis the sum of $5,000.00, but not otherwise.”’ 


3. By agreement with plaintiff, the United States of America, in 
this action, defendants Louis J. Courembis and Dorothy W. Courembis are 
entitled to a sum in excess of $275,000.00 for their interest in said 
premises. 

4. On October 23, 1961, the Court approved a stipulation in writing 
by and between said defendants, by their attorneys of record, that the 
claim of defendant Mike J. Morfessis against defendants Louis J. Courem- 
bis and Dorothy W. Courembis for $5,000 with interest, be heard in this 
action by the condemnation judge, and that the trustees, Joseph A. Kauf- 
mann and S. David Rubenstein, be directed to retain $5,500 on account of 
said claim subject to further order of the Court, and it was so directed. 

CONCLUSION OF LAW 

Defendant Mike J. Morfessis is entitled to recover from defendants 
Louis J. Courembis and Dorothy W. Courembis the sum of $5,000.00 with 
interest thereon from November 22, 1961, the date of approval by the 
Court of the agreement as to compensation for said Parcel No. 7. 


/s/ GEORGE L. HART, JR. 
Judge 
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[ Filed December 11, 1961] 


JUDGMENT | 

This proceeding came on for trial to the Court upon claim by defend- 
ant Mike J. Morfessis against defendants Louis J. Courembis and Dorothy 
W. Courembis, and the evidence adduced by the parties having been heard, 
and the Court having made its findings of fact and conclusion of law, it is 
by the Court this 11th day of December, 1961, | 

ADJUDGED that the defendant Mike J. Morfessis recover of the 
defendants Louis J. Courembis and Dorothy W. Courembis the sum of 
five thousand dollars ($5,000.00) with interest thereon at six percent per 
annum from November 22, 1961, and costs. 

/s/ GEORGE L, HART, JR. 


[ Filed December 14, 1961] 
NOTICE OF APPEAL | 
Notice is hereby given this 14th day of December, 1961, that the 
defendants Louis J. Courembis and Dorothy W. Courembis hereby appeal 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 11th day of December, 1961 in 
favor of Mike J. Morfessis against said defendants Louis J. ‘Courembis 
and Dorothy W. Courembis. | 


/s/ FORD E, YOUNG, JR. 
5540 Connecticut ’Ave., N.W 
Washington, D. C. 
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ST ATEMENT OF QUESTION PRESENTED 


In the opinion of appellee the question is: 


Where, by written agreement for valuable considera- 
tion, the owner of property promises to pay a sum of money 
if he sells the property for a stipulated minimum sum, and 


he does so sell it thereafter, can there be inserted into the 


agreement a provision, completely absent therefrom in fact, 
| 


that said minimum shall be increased by the amount expended 


on the property after the making of the agreement ? 
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“g. In the event of the sale by Courembis of his 
interest in all of lot 77, in square 732, in the District of 
Columbia for the sum of $275,000.00, or for any sum satis- 
factory to him if not at a forced sale, he thereby agrees to 
pay Morfessis the sum of $5,000.00, but not otherwise." 


Uncontradicted was appellee’s testimony that Mr. Courembis 
(appellant) made the offer or proposal embodied in said item No. 8 to 


appellee some two weeks before the contract was signed (J.A. 24). 


SUMMARY OF ARGUMENT 


The written agreement is clear and unambiguous. There is no 
mention, or even hint, in it concerning future expenditures on the 
property. The record is completely silent as to thought of any such 
thing by the parties when the contract was made. Under the parol 
evidence rule it may not be varied, otherwise appellee might as reason- 
ably contend for a decrease in the minimum (for depreciation, obsolescence, 


etc.), or an increase in the sum promised (for inflation). 


ARGUMENT 


It is late in the day to cite authorities for the elementary rule that 
the obligation of a writing cannot be varied or contradicted by parol. 


Appellants’ contention appears to be that to the figure $275,000 
should be added total expenditures from date of agreement (1950) to date 
of sale (1961), although the agreement has no such provision or anything 
like it. They speak at some places of adding “value” and it is not clear 
just how and to what extent they contend the expenditures should be applied. 
Of course, money ‘spent on property may or may not add to its worth, if 
that is the point, and the effect upon worth may not be measured by the 
sum spent. Appellants’ contention is silent, as is the agreement itself, 
concerning reduction of the value of the property for depreciation, and 


similar factors, and whether some expenditures may have been made to 
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offset depreciation, as well as dates of money spent, the character of the 
work, etc. All this points up the nature of the contention made, for if the 
agreement can be rewritten and changed to include in some way such 
expenditures at all, how and to what extent they should be taken into 
account would become essential to any such agreement. * | 


The actual agreement between these parties would have to be 
fundamentally recast and rewritten, and entirely new agreements foreign 
to their minds would have to be inserted, if its short and simple terms 
are not to be enforced as written. The record will be searched in vain 
for even a suggestion of evidence that the parties contemplated any in- 


crease or decrease of the minimum $275,000 on any basis whatever. 


CONCLUSION | 
This appeal is based on pure afterthought, something not even 
remotely in the minds of the parties when the agreement was made, 
| 
and not even hinted at in the years since. 


As the trial court said (J.A. 32), "I think it just simply isn't in the 


contract." 


Respectfully submitted, 


EWING LAPORTE 


National Press Bldg., 
Washington, D. C. 


Attorney for Appellee 


; It is difficult to follow appellants’ computations, even assuming a new agree- 
ment were made for the parties. They say (brief, 9) that recently $100,000 was 
spent "to completely remodel the buildings for a Drug Fair store." From this it 
seems that earlier expenditures ($49,000 under plans for a hotel for which license 
was refused - J.A. 21; $12,000 for other changes - id.) were useless when the 
Drug Fair lease was made. Then they say (brief, 12) that $417,750 was paid for 
the property at sale, that is for the whole "bundle of rights". Appellants had 
parted with some of those rights, in effect sold or realized on them, when they 
leased to Drug Fair. Hence, even adding $100,000 to the contract minimum 
$275,000, or making it $375,000, would not change the result of this action. 
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ARGUMENT 


Counsel for appellee appears to take the position that the parol 


ve | 
evidenchywilt enable his client to coast into an easy Five Thousand 
Dollars ($5,000.00). Evidently it is the testimony of his own client 
(JA 24), which indicates that the true agreement between appellee and 


Louis J. Courembis was to the effect that if Louis J. Courembis would 
| 
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receive top value for the property as it existed in April of 1950, namely 
Two Hundred and Seventy-five Thousand Dollars ($275,000.00), now appel- 
lee would be rewarded by a payment of the sum of Five Thousand Dollars 


($5.000.00), which causes counsel for appellee to rely upon the parol 


evidence rule. 


It is respectfully submitted that the answer to the contention of 
counsel for appellee, as to the applicability of the Parol Evidence Rule to 
the case at bar. can well be found in the following quotations: 


Clark on Contracts. Fourth Edition, published 1931, chapter 
“Interpretation of Contracts,” Sub-heading "Rules Relating 
to Evidence—In General—Parol Evidence,” Sub- subheading 
“Eyidence as to Terms of Contract,” Paragraph heading, 
“Explanation of Terms”: 


*Parol evidence is also admissable, where it is neces- 
sary in order to explain the terms of a written contract.” 


Grismore on Contracts, Chapter 4, "Determination of the 
Rights and Duties of the Parties — The Interpretation of 
Contracts”; Part 1—"General Principles,” Paragraph 
heading — "99. Surrounding Circumstances to be taken into 
account,” Page 161: 


“It is a general rule that all the surrounding circum- 
stances, prior to and contemporaneous with the making of 
the contract, which have a tendency to make clear the sense 
of the utterances in question, as understood by the parties, 
are to be taken into account. This was not always so. The 
tendency of the earlier authorities, when all contracts were 
in writing and under seal, was to say that the document must 
‘speak’ for itself, and that all aids to a determination of the 
sense of the words must be found within that document. 

This arbitrary view has long since been abandoned. Although 
the contract be integrated, so that the parol evidence rule is 
applicable, it is even permissible, contrary to what is some- 
times supposed to be the rule, to take into account the prior 
or contemporaneous expressions of intention of the parties 
themselves, where there is doubt as to the meaning of the 
language employed when judged by the applicable standard 

of interpretation.” 


The foregoing casebook quotations are well supported by the 
following language. 
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In the case of Reed v. Insurance Co., 95 U. S. 23, 24 L. Ed, 348, 
Mr. Justice Bradley used the following language on page 30 of the U.S. 


Report: | 


"But a rigid adherence to the letter often leads to erroneous 
results, and misinterprets the meaning of the parties. That 
such was not the sense in which the parties in this case used 
the words in question is manifest, we think, from all the cir- 
cumstances of the case. Although a written agreement cannot 
be varied (by addition or subtraction) by proof of the circum- 
stances out of which it grew and which surrounded its adoption, 
yet such circumstances are constantly resorted to for the pur- 
pose of ascertaining the subject-matter and the stand-point of 
the parties in relation thereto. Without some knowledge de- 
rived from such evidence, it would be impossible to compre- 
hend the meaning of an instrument, or the effect to be given to 
the words of which it is composed. This preliminary knowledge 
is as indispensable as that of the language in which the instru- 
ment is written. A reference to the actual condition of things 
at the time, as they appeared to the parties themselves, is 
often necessary to prevent the court, in construing their | 
language, from falling into mistakes and even absurdities .|" 


In the case of Coal and Delivery Co. v. Howard, 265 F. 566 (Cir- 
cuit Court of Appeals, Third Circuit, May 18, 1920), the following language 


was used on page 568 by District Judge Morris in giving the opinion of the 


Court: 


| 

"The fundamental rule for the discovery of those intentions 
is that the court, so far as possible, should put itself in the 
position of the parties to the contract when their minds met 
upon the terms of the instrument, and then, from a considera- 
tion of the writing itself, its purpose, and the circumstances 
surrounding the transaction, endeavor to ascertain upon what 
sense and meaning of the terms used the minds of the parties 
actually met." 


It is also respectfully submitted that weight is added to the conten- 
tions to the effect that this case does not turn on the strict application of 
the parol evidence rule by again referring to the authorities in the Brief 
for Appellants to the effect that in construing contracts, Courts imay look 
to the surrounding circumstances and may avail themselves of the same 


light which the parties possessed when the contract was made. | 
| 
| 
| 


We are now met with the apparent contention, by counsel for 
appellee, to the effect that depreciation and similar factors through the 
years somehow offset the monies spent by the appellant Louis J. 
Courembis and more recently by both appellants in remodelling for a 
Drug Fair Store. Then, in the footnote on page 3 of the Brief of Appellee, 
we are met with an arithmetical formula to the effect that by adding the 
cost of remodelling for a Drug Fair Store, approximately One Hundred 
Thousand Dollars ($100,000.00), to the amount stated in the paragraph in 
question of the agreement in issue, namely Two Hundred and Seventy- 
five Thousand Dollars ($275,000.00) (JA 34-35), we obtain a total which 
is less than the total of the amount received from the settlement of the 


Eminent Domain case by appellants, namely Three Hundred and Forty- 
six Thousand, Two Hundred and Fifty Dollars ($346,250.00) and the 
amount received by the tenant Drug Fair, namely Sixty-seven Thousand 
Five Hundred Dollars ($67,500.00). The settlements to appellants as 
owners and Drug Fair as tenants came to the total of Four Hundred and 


Thirteen Thousand Seven Hundred and Fifty Dollars ($413,750.00). The 
figure given in Brief for Appellant, page 12, was a typographical error. 


The basis whereby now appellants entered into a settlement with 
the Government of the United States and the Drug Fair is explained on 
page 3 of the Brief for Appellants under the heading "Statement of the 
Case.” Since it is now argued by counsel for appellee that appellants 
had parted with some of their rights when appellants leased to a sub- 
sidiary of the Drug Fair chain, it is important that it again be pointed 
out that on the basis of a comparison of the reserved rental and the 
annual value of the land (when taking into consideration the potentiality 
of the volume of business which the store would have been likely to reach 
during the term of the lease and the renewal periods and taking into con- 
sideration the percentage of the gross volume paid for rentals in com- 
parable Drug Fairs or Drug Stores (the Trial Judge having granted a 
Motion to Quash the Subpoenaing of the Books and Records showing the 
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percentages of gross volume paid by the Peoples Drug Store chain for 


rentals) ), the possible recovery by the Drug Fair chain and its subsidi- 
aries far exceeded the amount which said corporations accepted in 
settlement of this case and appellants accepted their settlement on the 
advice of one of their own appraisers, in lieu of commercing the trial of 


said Eminent Domain case. 


It was urged in the Brief for Appellants, and it must be repeated, 
because of the contention of counsel for appellee, that the amount paid to 
the Drug Fair chain and its subsidiaries is completely irrelevant to the 


case at bar. The contract in question dealt only with the amount which 
Louis J. Courembis might receive. The contract dealt with the then 
value of the land. 


It is true, as argued by counsel for appellee, that the contingency 
of improving or remodelling the buildings was not spelled out when Louis 
J. Courembis and appellee entered into the contract in question (JA 34- 
35) on April 15, 1950. But how does this change the contention of counsel 


for now appellants that the contract should be construed as to the inten- 
tion of the signators at that time, namely, that if Louis J. Courembis 
would receive the top valuation for the property, as it then existed, at 
that time, now appellee would be rewarded? Wherein is the answer of 
counsel for appellee to the contention of counsel for appellant to the 
effect that the language upon which the Trial Judge granted judgment for 
now appellee, namely paragraph 8 of the Memorandum of Agreement 
dated April 15, 1950 (JA 34- 35) having been used for the benefit of appel- 
lee should be most strongly construed against appellee ? If couse for 
appellee had wanted to represent the interests of both sigrators to said 
contract and had left out any provision as to adjustment which would take 
place pursuant to improving or remodelling the buildings, should his now 
client coast to an easy Five Thousand Dollars ($5,000.00) because this 


contingency was not provided for in the contract in question ? 
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The contention to the effect that "’this appeal is based on pure 
afterthought” and the quotation from the statement of the Trial Judge 
(JA 32) "I think it just simply isn't in the contract” , as same are set 
forth on page 3 of appellee's Brief are inconsistent. In view of the fact 
that counsel for appellants was preparing to write the Brief for Appel- 
lants, it was deemed unnecessary to print in the Joint Appendix the Brief 
which counsel prepared and submitted within a week after the hearing of 
this case in the Court below. Indeed, counsel for now appellants and the 
Trial Judge had, in fact, been discussing some of the points which are 
contended in the Brief for Appellants when the Trial Judge came to the 
conclusion to the effect that the cost of improvements and remodelling 
were irrelevant if now appellants received more than Two Hundred and 
Seventy-five Thousand Dollars ($275,000.00) at a forced sale and so ex- 
pressed his opinion as set forth on JA 32. The Brief which counsel for 
appellants submitted to the Trial Judge is a part of the Records of the 
Court below which were certified to this Honorable Court. Said Brief 
shows that points made in connection with this appeal are not mere 
afterthoughts . 


It is respectfully submitted that the contention of counsel for appel- 
lants in the Brief for Appellants to the effect that if the judgment awarded 
to appellee is allowed to stand, same will constitute a forfeiture against 
appellants for having expended large sums of money to improve and re- 
model the buildings on the parcel of real estate in question (pages 13 and 
14 of Brief for Appellants) remains unanswered in the Brief for Appellee. 


It is respectfully submitted that if the judgment of the Court below 


is not reversed the rule of law promulgated thereby would be as follows: 


Where parties enter into a contract during 1950 whereby to settle 
all differences between them and it is agreed, in part, that if one of the 
parties who owns a certain parcel of real estate sells same for a sum 


certain, he agrees to pay a specified amount to the other party but not 


otherwise; during the next ten years the owner of the property (or the 


” 


| 


| 
owner and his wife if said parcel of real estate is conveyed and re- 


conveyed during said ten years) expend great sums of money to improve 
and remodel the property; and thereafter the property is taken by the 
United States Government by Eminent Domain proceedings, the owner or 
the owners shall be required to pay such specified amount to the other 
contracting party if the amount received by such owner or owners in 
settlement of such Eminent Domain case exceeds the sum certain stated 
in the contract, regardless of how much has been expended by the owner 
or owners to improve and remodel the buildings on said parcel af real 
estate during said ten year period. | 


It is respectfully submitted that such a rule of law would violate 
all quotations as to reasonableness in construing contracts as given on 


pages 9 through 13 of the Brief for Appellants. 


It is respectfully submitted that the rule would be rendered more 
unreasonable should the amount received by the tenant in settlement of 
such Eminent Domain case be added to the amount received by the owners 
and this total compared with the sum certain set forth in the 1950 contract 
plus the last expenditure for remodelling of the buildings on the parcel of 
real estate, but also holding prior expenditures for improving said build- 
ings had been offset by depreciation and similar factors. | 


CONCLUSION 
It is respectfully submitted that the judgment entered in the Court 
below should be reversed in the interests of reasonableness in construing 
the paragraph in question of the contract in issue (JA 34-35); that the 
intention of the parties at the time should be taken from the testimony of 
the appellee (JA 24); that the expenditures made by the appellant Louis J. 
Courembis and by both appellants (JA 21) should be taken into considera- 


tion; and that only the amount received by appellants in settlement of the 


Eminent Domain case (JA 23) be taken into consideration, exclusive of 


the amount paid to the Drug Fair chain and its subsidiaries 
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It is respectfully submitted that by taking the foregoing into con- 


sideration and applying the rules of law quoted, this Honorable Court 


should reverse the judgment entered in the Court below. 
Respectfully submitted, 


FORD E. YOUNG, JR. 


5540 Connecticut Ave., N. W. 
Washington, D. C. 


Attorney for Appellanis 


